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'[ T]he state which transgresses the laws of nature and of nations cuts away
also the bulwarks which safeguard its own future peace."

HUGO GROTIUS

On the Law of War and Peace,
Prolegomena, 18 (1646)

[Trans. by F.W. Kelsey, Oxford, Clarendon Press, 1925]
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INTRODUCTION

This is the third part of a grand trilogy. In the first two parts,
Benjamin B. Ferencz presented collections of documents relating to the
efforts to define aggression, the supreme international crime, and to
proposals for the establishment of an international criminal court for the
punishment of individuals guilty of international crimes. The new book is
even more ambitious. Mr. Ferencz has attempted this time to trace, through
important documents, the evolution of the idea of enforcing international
law on States which have committed a gross violation of a basic principle of
international law.

Many years have elapsed since Payson S. Wild wrote an excellent
historical book on Sanctions and Treaty Enforcement (Cambridge, Mass.:
Harvard Univ. Press, 1934). Ironically, the main international experiment
with sanctions, the unsuccessful attempt of the League of Nations to stop
Mussolini's attack on Ethiopia, happened one year later, in 1935. Many
books have been written since then, trying to explain why this effort to
enforce international law has failed, and more recently there has been
another series of books on sanctions against Rhodesia and South Africa.

Mr. Ferencz provides both a history of ideas about international
enforcement since ancient times and a thorough documentation of
proposals on the subject since the sixteenth century to the present. He
points out that already the first writers on international law have
emphasized the importance of devising means for ensuring compliance by
States with the rules of international law. He notes that in the nineteenth
century international agreements were made which were designed to
increase compliance with humanitarian rules of international law not only
in times of peace but even in times of war. This lawmaking process
culminated in the Hague Conventions of 1899 and 1907, and was followed
by the Geneva Conventions of 1929 and 1949 and the Geneva Protocols of
1977.

In earlier centuries law enforcement depended very much on self-help,
retaliation and reprisals, as well illustrated in Evelyn S. Colbert's
Retaliation in International Law (New York: Columbia Univ. Press, 1948).
Between the seventeenth and nineteenth centuries reprisals were gradually
transferred from private hands to public ones and privateers were replaced
by naval vessels (see A.E. Hindmarsh, Force in Peace 52-56 (Cambridge,
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Mass.: Harvard Univ. Press, 1933). Another transfer occurred in the
twentieth century, when an effort was made to substitute enforcement of
international law by international organizations for enforcement by
individual States or groups of States. As noted before, the League of
Nations - though successful in some cases - was not able to stop
aggression by Axis powers in the 1930's, not only in Ethiopia, but also in
China and Czechoslovakia.

The framers of the United Nations Charter were determined to avoid
the mistakes of the League and the eminent French statesman, Joseph Paul-
Boncour, reported with pride to the United Nations Conference at San
Francisco in 1945 that "this flaw has been eliminated," as an international
force will be placed at the disposal of the Security Council to ensure respect
for its decisions. He cited Pascal's statement that "[s]trength without justice
is tyrannical, and justice without strength is a mockery." The forces to be
provided by Member States under Article 43 of the Charter will give the
UN "unquestionable superiority ... over an aggressor rising alone in
rebellion." He concluded: "That is the great thing, the great historic act
accomplished by the San Francisco Conference, which gives to the world
the hope, based on an obvious reality, that henceforward it may live in
peace.'

Unfortunately this prophesy was not fulfilled, as it was premised on
the unity of the permanent members of the Security Council which
disintegrated almost immediately after the Second World War was
terminated. As Mr. Ferencz documents it in his book, one consequence of
the disunity of the Big Powers was the inability to agree on the composition
of the United Nations military force. Consequently, when the Korean crisis
arose in 1950, the United Nations had to improvise and to rely on voluntary
contributions by seventeen States in order to repel the North Korean and
Chinese aggression. The United Nations action in other cases has been
limited to peacekeeping forces, policing a truce or an armistice line, and to
economic sanctions. In some cases, such as the war between Iran and Iraq,
the United Nations has not been able to stop the hostilities, and was obliged
to concentrate on mediation efforts.

Mr. Ferencz found it necessary to broaden the scope of his book to
include documents relating not only to the enforcement of law and
maintenance of peace, but also to international law-making, peaceful
settlement of disputes and the achievement of economic and social justice.
As he points out in his Afterword, there is a close connection between all
these aspects of international order. To achieve peace, progress must be
made in all areas. Without such progress, international law enforcement
will not become a reality. One has to agree also with his statement that it is

1. Documents of the United Nations Conference on International Organization 699-700
(United Nations Information Organizations, London - New York, 1945).
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not rational to conclude that "humankind can invent the means of
destroying the world yet lacks the intelligence to prevent it from
happening."

For all those who believe that our globe is not doomed to destruction
and that the combined efforts of people of good will can bring about a
better future, this book is an indispensable tool. It documents clearly that,
step by step, humanity has made considerable progress toward building the
institutions needed to achieve peace and justice, and that only a few
additional steps - suggested in several documents included in this book
-have to be taken to reach that goal.

LOUIS B. SOHN
Bemis Professor of International Law

Harvard Law School, Emeritus

Woodruff Professor of International Law
University of Georgia School of Law

Athens, Georgia
February 1983





AUTHOR'S FOREWORD

When I studied jurisprudence with Professor Roscoe Pound at
Harvard, I learned of analytical philosophers who believed there could be
no international law without clear rules and a system for punishing
violators. Historical and sociological jurists contributed the additional
knowledge that habit, social pressures, public opinion and a sense of justice
also served to mold human and international behavior. As a young
prosecutor for the United States at the Nuremberg war crimes trials, I
became convinced that aggressive war was the most terrible of all crimes
and that those-and only those-responsible should be held to personal
account. I soon discovered that sovereign states were not really interested in
defining aggression or in maintaining an international criminal tribunal;
nor were they prepared to implement UN plans for an international army to
secure world peace. My studies and my experience indicated that under
such circumstances it would be very difficult to obtain adherence to
international law. I was appalled at the prospect that nations would
contemplate annihilating millions of innocent human beings as part of an
international system that purported to be lawful.

This book is the last part of a trilogy. The first, Defining International
Aggression: The Search for World Peace, traced the efforts to define
aggression until a definition was reached by UN consensus in 1974. The
second, An International Criminal Court: A Step Toward World Peace,
described the historical evolution of international criminal codes and
continuing efforts to create an international criminal tribunal. Working
alone, in a purely independent capacity, I have, in the current study probed
the pages of history to analyze and synthesize the process of international
law enforcement in theory and in practice. I have not limited myself to
enforcement in the narrow sense of coercion but have also dealt with other
means of obtaining compliance with law. Since international criminal law
and environmental law have developed only in fairly recent times, my focus
has been on enforcement as related to the maintenance of peace. The
reproduction of brief extracts of historical documents offers a basis for
independent judgment without obscuring the vision of the reader by an
overwhelming mass. All of my writings have been motivated solely by the
hope that the knowledge so acquired may lead to a more humane and
peaceful world.
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A brief summary may help to mark the tortuous evolutionary trail of
international law enforcement. We begin with ancient codes, and the Greek
Amphictyonic Councils, fourteen centuries before the birth of Christ.
Roman and Church doctrines enunciate rules for "just wars." Enforcement
is dependent upon honor, religious oaths, fear of excommunication,
banishment and corporal punishment of individual offenders. Gradually,
fines, forfeitures, giving of hostages as security for pledges, and
endorsement by powerful guarantors come into use to enforce agreements
among sovereigns. With the growth of populations and increased trade,
commercial laws and maritime courts appear as means of obtaining
peaceful compliance with emerging international norms. When peaceful
means fail, nations return to the primitive methods of reprisals and war.

From the 16th to the 18th centuries, relations among states becomes
the topic of elaborate discourse among scholars and theologians.
Machiavelli and Belli in Italy, Victoria, Ayala and Sudrez in Spain, Gentili
writing from Oxford, Pufendorf from Heidelberg, the profound Hugo
Grotius in Holland, and Vattel in Switzerland are among those who
construct a new philosophical base for international law and its
enforcement. In addition to honor, justice and fear, arbitration is advocated
as a means of avoiding war, and emphasis is placed on humanitarian
conduct even in warfare.

The 17th and 18th centuries give birth to a host of plans for world
federation. The "Grand Designs" stimulate thinkers like Rousseau, Kant
and Bentham to espouse new organizational structures for the expanding
world society. Many call for a union of states, an international legislature
and international courts; some see enforcement power in the strength of
informed public opinion, others advocate an international army as a last
resort. The ideas culminate in an impressive innovation-the United States
of America.

Within the new nation, a constitution prescribes that disputes among
states will be resolved by a Supreme Court. Future differences with
England will also be settled without the use of force; a treaty defines rules
and procedures for arbitration, mixed-commissions and judicial-type
proceedings. When, more than half a century later, civil war erupts in the
United States, Francis Lieber prepares binding regulations for humanitarian
conduct by American soldiers. David Dudley Field, the first president of
the International Law Association, outlines a comprehensive code of
international laws; other codifications of permissible international behavior
are drafted by Professors Bluntschli of Heidelberg, Lorimer of Edinburgh
and Fiore of Italy. When, in 1899 and 1907, self-styled "civilized states"
convene in the Hague for a peace conference, they adopt conventions
defining the laws of war. Proposals for binding arbitration, compulsory
jurisdiction of international courts and effective methods of enforcement
are considered, but prove unacceptable and beyond the reach of nations as
the 19th century draws to its close.
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Lacking any procedure to compel the peaceful settlement of disputes,
international society, in 1914, falls prey to a war of worldwide dimension.
The suffering that it generates stimulates demands for a more peaceful
world order. The League of Nations is born, and, for the first time, many
states covenant to maintain and secure the peace by arms controls and
effective sanctions. A Permanent Court of International Justice is created,
but it receives only limited authority to settle such disputes as may be
voluntarily submitted by states. An isolationist minority in the American
Congress blocks U.S. entrance into the League; weaker states prove
unwilling to shoulder burdens of the Covenant and find interpretations to
avoid the risks and sacrifices demanded by an effective collective security
system. The prestige of the League, and the implied threat of sanctions,
enables a number of boundary disputes to be resolved without the use of
force, but the weaknesses of the truncated international organization soon
became apparent. Japan's illegal invasion of Manchuria in 1931 brings no
effective retaliation. Italy's aggression against Ethiopia in 1935 provokes
League members to mobilize for collective action, but, at the last moment,
Britain and France renege. Fear and self-interest return to dominate world
politics. Failure to halt aggression encourages further aggression.
International law enforcement, accepted in theory is rejected in practice. In
1939, World War II begins. It was not the League that failed the nations
but the nations that failed the League-the system of collective sanctions
was never tried.

The period following the second world war-which is the subject
matter of volume two-is a time of dynamic growth and change. Many new
nations come upon the international scene and man's technology reaches
incredible heights, as does his capacity for destruction. It is a period of
great challenge-and opportunity. During a span of four decades, more
progress is made toward international law enforcement than in all of the
previous recorded history of humankind.

Once again, as it had after World War I, the devastation of war
stimulates public demand for a more tranquil world. Fifty states agree to
establish the United Nations as a stronger organization than the League.
The Charter forsees the maintenance of peace by the overwhelming might
of its powerful Permanent Members, until such time as an international
military force can be created. But the strong nations insist upon the right to
veto any enforcement action. Just as in the early days of the League, the
UN has initial successes. Major war criminals are not merely indicted (as
was the case after World War I), but they are actually tried and punished.
Aggression is recognized as an international crime and steps are taken to
codify other offenses against the peace and security of mankind.
Occupation troops are withdrawn from foreign lands and several border
disputes are settled. The Berlin blockade of 1948 signals the clear end of the
war-inspired entente between the U.S. and the U.S.S.R. With the two
strongest nations on opposite sides, the system for international law
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enforcement is jeopardized; new methods are sought to maintain respect for
law.

In Korea, in 1950, for the first time, the United Nations declares that
aggression has been committed, and a U.S. multi-national fighting force
flying the UN flag is mobilized to restore peace. Civil war in the Congo is
averted by a UN force in 1960. The decolonization of Africa is speeded by
UN condemnation of old imperialisms and threats of international
sanctions. Fear of nuclear warfare stimulates the withdrawal of Soviet
missiles from Cuba. In the Middle East, in 1956, the first international
police force is assembled to monitor the Suez truce. Similar multi-national
peace-keeping missions, with ever increasing experience and efficiency, help
to guard borders in other areas, and even though such international
contingents are more peace-observing than peace-making, they play an
important role in the process of enforcing international law.

In contrast, unilateral applications of force to attain national goals
prove destructive and futile. The assertion of overwhelming military might
in Vietnam does not bring victory to the United States, nor freedom to the
people of that war-ravaged land. Military interventions in the Middle East
do not restore peace to that region, nor do military intrusions in Latin
America improve the lot of the inhabitants. The war in the Falklands leaves
Britain and Argentina right where they were before the war began.

Similarly, the application of non-military sanctions imposed without
international authority also prove ineffective. U.S. grain embargoes and
cancellations of pipeline contracts with the Soviet Union impose hardships
on American farmers and manufacturers without affecting the political
behavior of the U.S.S.R. The use of the "oil weapon" by petroleum
producing states is effective only as long as OPEC controls a sufficient
share of the market to menace the industrial lifeline of consumer nations;
once consumption is cut and alternative energy sources become available,
the boycott loses much of its persuasive force. Iran's illegal siezure of
American officials as hostages brings only sympathy to the captives and
hostility against the captors. The refusal of important trading partners to
join in economic sanctions against South Africa enables that rich nation to
continue to defy world opinion regarding its policy of apartheid.

The final chapter pulls together the diverse components required to
make the system of international law enforcement more effective:
codification, courts, an improved UN, demilitarization, an international
force and a just society. Significant advances during recent years are noted:
Beginning in the 1970's, efforts are intensified to codify norms of
international behavior; aggression is defined and conventions, accepted by
consensus, seek to control terrorism and other international crimes. The
International Law Commission is expanded to give greater voice to new
nations. Western European states, with a long tradition of hostility, form
an economic union whose members agree to be bound by decisions of an
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international court. In Europe and South America regional courts of
human rights are given authority to protect the citizen even against his own
government. Almost all nations agree to accept a new law of the sea and to
be bound by its dispute settlement procedures. Methods of making the UN
more effective as a peace-keeping organization receive intensive international
scrutiny. The urgency of demilitarization, particularly regarding nuclear
weapons, is universally recognized in principle, and significant progress is
made in bringing such weapons under control: nuclear-free zones are
established, there are agreements on non-proliferation of nuclear weapons,
and certain restraints are accepted on testing weapons of mass destruction.
The international community accepts the challenge of creating a more just
social order.

The progress is there for all to see. The record also shows past failures
and that humankind is at a very perilous period of history; a great deal
more must be done before international law can be effectively enforced. The
needed changes are all interrelated and linked; it will take time, but human
ingenuity will prevail. I have deliberately chosen an optimistic view. I have
done so primarily because I believe it is justified by the facts. There has
been another reason: Optimism is the motor that drives hope, without
which there would be only the despair that would fulfil its own prophecy of
doom. The world needs hope if it is to summon the courage to do what
needs to be done for human survival.

My thought has been influenced by more scholars than I can possibly
mention. I would like to pay special tribute to a few contemporaries, whose
names come immediately to mind: Louis B. Sohn, who, together with
Grenville Clark, was a pioneer in seeing the connection between world
peace and world law; Myres McDougal of Yale and his colleagues who
recognised the evolutionary process in world order; the provocative and
prolific Richard Falk of Princeton, for his deep humanitarian concern;
George Kennan, that patriotic American public servant who had the
courage to criticize the conduct of his own government; Roger Fisher of
Harvard for his common sense-a rare commodity; Prof. B.V.A. R61ing of
Groningen, who scanned beyond the provincialism of Europe; my friend
Telford Taylor of Columbia University for his contribution to international
criminal law and his strong sense of social justice. The works of Rosalyn
Higgins have been helpful as have been the writings on sanctions by
Margaret P. Doxey. Since I am not an "Academic," most of my research
was done in libraries of the United Nations, and I am particularly grateful
for the hospitality of the efficient Legal Librarian, Mrs. Simone-Marie
Kleckner.

My special appreciation goes to my wife Gertrude for having tolerated
my long periods of solitude while working on the manuscript and for her
constant encouragement and many helpful suggestions.

New Rochelle, New York BENJAMIN B. FERENCZ

January 1983
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CHAPTER ONE: THE ORIGINS OF INTERNATIONAL LAW
ENFORCEMENT

1. Early Codes (Primitive Times)

Homo sapiens, like apes and other animals, have since earliest times
asserted dominion over particular territorial areas by the uncontrolled
threat and use of force. As populations grew, the nomadic life of family,
clan and tribe shifted to village, town and coastal living and the need for a
more stable social system gradually became apparent to human intellect.
Codes of conduct, frequently attributed to Divine origin or inspiration, set
down the customs and aspirations of permissible behavior. Such codes are
associated with the names of Menes, who ruled ancient Egypt some 3000
years before Christ, Hammurabi, whose Code governed Mesopotamia a
thousand years later, and Moses, who lived in the thirteenth century before
Christ. The Draconian Code of the seventh century BC was followed by the
laws of Solon in Greece a century later. The teachings of Confucius in Asia,
in the sixth century BC, the Hindu teachings of Manu, the Hebrew
teachings in the old testament, and the Twelve Tables of Rome all
antedated the Christian era. The codes of conduct were enforced by
ostracism from the group or punishment decreed by elders who had
obtained community respect. Law itself was in the process of formation;
international law did not exist.1

2. Greek Amphictyonic Councils (14th century BC)
As early as the 14th century BC, different Greek tribes that dwelled in

the areas of a particular shrine, such as at Thermopolae, Delphi or
Olympia, assembled periodically to worship a particular god presumed to
dwell there. It was a time of high festivity but also an occasion for local
tribes to conduct the affairs necessary to maintain the shrine and the safety
of the surrounding region. Deputies from each participating group met in
an Amphictyonic Council,2 agreed upon a code of conduct and took an
oath to abide by and enforce common rules, one of which was that during
festivals peace was to be maintained. The Council could impose fines and
expel members who violated the communal ordinances. Absence from the
celebration was considered an insult to the gods, and the threat of not being
allowed to participate in the games implied dire consequences. Those who
defiled the holy event by breaching the peace could be made the target of an
amphictyonic or holy war, which was widely feared.
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Although the Amphictyonic Councils were more religious than
political, they served as a model for the later development of federated
states. The city-states of ancient Greece formed leagues of independent
political units that formulated common rules which were enforced not
merely by the wrath of the gods, but also by the threat of expulsion from
the league (an early form of excommunication) and communal force against
a transgressor. 3

3. Roman Law and Practice (1st century BC-2nd century AD)

Building on the moral philosophy of the Greeks, as reflected in the
teachings of Socrates (469-399 BC), the writings of Plato (c.426-c.348 BC),
Aristotle (348-322 BC) and others, the Romans enacted a comprehensive
code of "natural law" that for two centuries helped maintain peace
throughout the vast Roman Imperium. The principal method of enforcing
Roman law was armed might. But it was not a system based on brute force
applied against far-flung provinces but rather an orderly application of
principles of perceived justice.

Cicero (106-43 BC) insisted that in addition to being legally declared, a
war also had to have a just cause; wars could be waged in defense of honor
or safety.4 It was commonly accepted that force would be justified against
an enemy that had violated territorial rights, had breached a treaty or truce
or an obligation of neutrality, had refused to allow passage of troops or had
failed to surrender a criminal.5 The formalities for declaring war were
strictly governed by a special Fetial (or Fecial) College - a group of priests
responsible to the Senate. Before a war could be commenced, the Fetials
had to be convinced that there had been a demand for satisfaction and a
reasonable time for the adversary to comply - usually 33 days after the
Fetials returned to Rome. Only the Senate could decide if war should be
declared; the declaration had to be accompanied by special incantations
and the hurling of a javelin on to the territory of the foe. Those who waged
war without Senate approval would be handed over to the enemy in order
that guilt and punishment would fall only on the offender and not upon the
innocent public.6

4. Church Revival of Roman Doctrine (4th-6th century)

Following the collapse of the Roman Empire, toward the end of the
2nd century, the lawlessness of the "Dark Ages" swept over Europe and
Africa. Endless and unregulated warfare became the practice. An effort to
establish a sense of order was made by the Catholic church, which saw in
the prevailing turmoil and conflict among rival kingdoms a threat to its
own moral and political influence. Such churchmen as Saint Augustine
(354-430 AD) and Archbishop Isidore of Seville (560-636) revived Roman
considerations regarding when a war might justly be fought.7 Civil law was
enhanced by the appearance of the Codes of Justinian during the 6th
century. In Persia and Arabia, the teachings of the Prophet Mohammed,
building on the religious doctrines of Jews and Christians, helped to



The Origins of International Law Enforcement 3

maintain order in the vast Moslem empire. Little has been written about
law enforcement in the primitive societies of the African and American
continents, but it may reasonably be concluded that international law as it
is known today had not yet emerged anywhere.
5. Law Enforcement by Church and Monarchs (12-14th century)

The social order that gradually developed in medievel Europe was
based on a division of responsibility: the First Estate - the Clergy -
ministered to the spiritual needs of the Christian population. The Second
Estate - the Nobility - was the enforcement arm; it preserved the peace
by putting down internal disputes and fighting the external foe. The Third
Estate provided the labor in what was essentially an agrarian economy. In
addition to some large empires, such as those of Charlemagne, there existed
many small fiefdoms dominated by rival petty sovereigns with overlapping
allegiances to competing lords. The Christian church, with its spiritual
center in Rome, espoused a universalist faith and vied with the nobility for
authority to settle disputes. The incessant warfare between vassals and
suzerains weakened the position of the Church and threatened its vast land
holdings. Following the model of the Greek Amphictyonic Councils, church
fathers proclaimed the "Peace of God", which required that church
properties be immune and safeguarded from the ravages of war. The "Truce
of God" prohibited fighting on religious holidays. These restraints were
declared to be universal law, decreed by the Pope at the Council of
Clermont in 1095; enforcement was assured by threats of excommunication
and anathema.8

Inspired by the majestic conception of the unity of one universal
Christian community, nobles and clergy joined together at the beginning of
the 12th century in a holy war against infidel Mohammedans. The Crusades
not only served as a diversion from the conflicts at home but also held forth
the promise of redemption, glory and gain. Just as the Romans had needed
a doctrine to justify their wars against their enemies, so too the Christian
church needed a rational theory to show that warfare was compatible with
the ideas of Christ. Since infidels had allegedly committed wrongs against
the person and property of Christians, the Pope, as defender of the faith,
justified the blood-letting of the Crusades as a means of enforcing natural
law. Thomas Acquinas, (1225-1274), in Summa Theologica (1267-1273),
argued that Divine Providence, as the giver of all reason, determined what
was just and right. Like Cicero and St. Augustine before him, Acquinas
agreed that to be just, a war had to be correctly declared by proper
authority and required a just cause and a right intent - not motivated by
greed or cruelty. 9 It was a time when torture and death were common tools
for the enforcement of Church doctrine. Nobles might also face the lesser
penalties of disqualification from office, fines, seizure of property, or
excommunication with eternal damnation. On the incentive side,
dispensations and absolution were available when it served a papal purpose.
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In medieval times, the signing of a treaty remained the principal
expression of sovereign obligation. The sworn oath to honor duties spelled
out in a treaty was a medium of enforcement since repudiation of the oath
would be a sinful denial of God to whom the oath was made. To render
enforcement more effective, a treaty might contain the signature and oaths
of other parties, or provide for a confederation or alliance, reinforced by
suitable marriages. Promises of mutual assistance were common, as were
provisos for mediation and arbitration of disputes as well as restraints
against reprisals or other measures of self-help. 0 As additional assurance
that a treaty would be honored, there could be pledges of property or other
valuables which would be forfeited in case of breach. Individuals might be
given as hostages to be detained until promises were discharged. Powerful
nobles might act as guarantors or conservators to supervise compliance.
Despite such enforcement efforts, many treaties were honored only as long
as they served the purposes of the signatories. "Their strength lay in the
reciprocal interest of the parties to such treaties in observing them. If this
basis vanished, they would be broken under the flimsiest of pretexts, as in
fact frequently happened.'"

6. Development and Enforcement of Maritime Law (15th century)
As feudalism declined, a number of new institutions came into

existence to render law enforcement more effective. The movement away
from the village manor and the growth of maritime trade gradually eroded
the authority of the shifting seignories. Kings who were unable or unwilling
to defend the rights of their subjects, authorized injured parties to seek
redress or justice on their own. The right of reprisal, from the French
reprendre - to retake - became a widespread practice in the 13th century.
Reprisals, as in early blood feuds among families and clans, were permitted
by any member of the offended group against any subject of the sovereign
whose national had committed an alleged wrong or failed to pay a debt.
When reprisals were abused by the arbitrary assumption of group identity
and responsibility, sovereigns reasserted their authority by issuing letters
marking the area in which reprisals would be permitted. The "letters of
marque and reprisal" also set forth the percentage of the prize that was to
be handed over to the King. The practice, not far removed from piracy,
became so widespread that it began to jeopardize the commerce on which
the welfare of the people depended."2 Treaties began to restrict such
measures of self-help and the use of reprisals by individuals gradually
disappeared.

During the 14th century, some of the coastal trading centers of Europe
established Maritime Consuls with authority to settle commercial disputes
with foreign merchants. Trading contracts frequently contained arbitration
clauses, and bilateral treaties increasingly provided that disagreements
would be resolved by a "Conservator of the Peace.' 3 Commerce was the
life-blood of European States and the institutions such as the Law
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Merchant, maritime courts and prize courts that were developed reflected
that economic necessity. Influential trading cities of the Baltic, such as
Hamburg, Bremen and Lubeck, formed a Hanseatic League in the 14th and
15th centuries. By cooperative action, including the threat of boycott
against those who opposed decisions of the guild, the Hansa flourished."j
Common policies also enabled the League more effectively to repress
privateering and piracy, that had long been recognized as a crime against
humanity.15 Following the discovery of America and the development of
new trade routes, the influence of the Hanseatic League waned as nations
turned their attention to the "new world."

It had taken many centuries to develop the customs, codes and treaties
that clarified the rights and obligations of different ethnic and geographic
groups. The Amphictyonic Councils of Greece and the Fetial College of
Rome had pointed the way to collective measures of law enforcement, but
the organizational structures to govern the emerging norms of international
relationships remained undeveloped. Compliance with agreed standards of
behavior was maintained by such enforcement techniques as a sacred oath

backed by the threat and fear of eternal damnation if the oath was
violated.

Ostracism, expulsion, excommunication, torture and fines were
communal sanctions that supplemented acts of reprisal and self-help by
injured individuals or groups. Alliances backed by guarantees of mutual
aid, together with pledges of persons or property to assure performance,
were other enforcement techniques that were gradually developed.
Faithfulness to customary or treaty obligations was encouraged by such
peaceful devices as arbitration and conciliation, while commercial
expectations were enforced by rules of maritime consuls, boycotts and
similar persuasions of economically united leagues. These were the seeds of
international law that were being planted. In the last analysis, however, war
remained the ultimate coercive weapon. The next step in the evolutionary
growth of international law would require further conceptual clarification
of the circumstances under which resort to violence could be accepted as an
approved means of enforcing standards of international behavior.





CHAPTER TWO: ENFORCEMENT VIEWS OF CLASSICAL
SCHOLARS

The colonization of America brought with it new international legal
problems. The absolute monarchs of Spain, France, England, Italy, Russia
and other lands continued to assert their sovereignty by force of arms.
Niccol6 Machiavelli (1496-1527), writing in 1513, reflected the cynicism of
the times. His name was to become a synonym for a system where
deception was the rule and morality was irrelevant. According to
Machiavelli, it was the right and duty of every Prince to enhance his own
power and wealth by every available means. 16 Soldiers could lawfully
demand ransom for their private purposes - as long as they reserved a
stated portion for the King. Disputes regarding the sovereign's share of the
loot were settled by a special tribunal.17 The Medieval theology that justifed
the Crusades had taught that subjugating infidels was God's will; non-
Christians were not entitled to humanistic considerations. As Spanish
Conquistadores began the exploitation of Las Indias (The Indies), as
America was called, the genocidal slaughter of the "barbarian" natives
sparked theological re-examination of the rights and duties of states in the
enforcement of God's universal laws.
1. Franciscus de Victoria (1526)

One of the first scholars to deal with emerging problems of
international relations was a Spanish theologian, Franciscus de Victoria
(1480-1546), also known as Vitoria. He had studied at the Sorbonne and, in
1526, was named Primary Professor of Sacred Theology at the University
of Salamanca. He was appalled by what his countrymen were doing in
America. His lectures "On the Law of War Made By Spaniards on the
Barbarians" could only be published 150 years after the Reverend Father's
death. Victoria recognized that war was the ultimate coercive measure
applied by one sovereign against another but, influenced by Cicero, he
argued that war had to be morally justifiable; it could only be used to
enforce certain prescribed objectives and only within prescribed limits. For
spelling out the rules for the conduct of nations, Victoria has appropriately
been called "one of the founders of international law.' 8

According to Victoria, differences of religion, extension of an empire
or the personal glory of a Prince were not acceptable reasons for waging
war. Wars could only be fought to right "a wrong received" (Third principal
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question, Proposition IV). In a just war, said Victoria, "everything is lawful
which the defense of the common wealth requires" (Fourth principal
question, Proposition I). But even in self-defense one was bound to do as
little harm as possible to the assailant (Second principal question,
Proposition 1). Unjust aggressors were obliged "to make good the expenses
of the war to the other side, and also all damages" (Fourth principal
question, Proposition Ill). Victoria argued that "if a subject is convinced of
the injustice of a war, he may not serve in it, even though his sovereign
commands" (Point 22). He decried the intentional slaughter of the innocent,
even if danger from them might be expected in the future (Point 38).
Princes were bound to honor the laws, and wanton looting or destruction
by soldiers were wrongful acts which called for restitution (Point 53).

Many of Victoria's ideas, articulated in the first half of the 16th
century, such as elements of a definition of aggression, the limits of
permissible self-defense, proportionality, restraints on wanton destruction,
the notion of military necessity, responsibility of heads of state and the
unavailability of superior orders as a defense, were early forerunners of
doctrines that were to become accepted principles of international criminal
law four centuries later.19

DOCUMENT 1: Lectures of Franciscus de Victoria (ca.
1526)

2. Pierino Belli (1563)

How the law of nations was to be enforced began to receive increased
attention. In 1563, Pierino Belli (1502-1575), "Noted Lawyer and Advisor
to the most serene Emmanuel Philibert, Duke of Savoy," wrote a Treatise
on Military Matters and Warfare, in Eleven Parts. Its title page, printed in
Venice, announced that it was a work "very essential for all judges." Among
his wide range of topics, the author considered the legality of warfare as a
means of enforcing the law of nations.

According to Belli, war should never be waged if just cause was
lacking. He noted: "In war there is no other objective than peace, and there
is no peace apart from justice" (Part II, Chap. I). A subject was obliged to
obey his Lord except in a flagrantly unjust war (Part 11, Chap. I1). "He who
engages in an unjust war," wrote Belli, "is in duty bound to make good" to
his own people and to the enemy. The wrongdoer could not retain the
spoils or receive absolution, according to Belli, and it was not permissible
to defend even one's own country if it was engaged in an aggressive and
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unjust war (Part 11, Chap. 1). The law of nations required that pledges be
honored, even when made to an enemy, but that did not apply to ransom
promised to brigands or pirates, who were "the common enemy of
everyone" (Part II, Chap. XIV). Men and women could be given as
hostages but only as a means of assuring that peace would be maintained
(Part XI). War was a last resort and could not be continued against "a
person who shows himself ready to abide by the law and the award of
referees touching the matter of complaint" (Part I, Chap. V). Enforcement
by war was justified against the party that rejected an arbitral award.

DOCUMENT 2: A Treatise on Military Matters and
Warfare in Eleven Parts, by Pierino Belli of Alba (1563)

3. Balthazar Ayala (1582)

A Spanish military man, Balthazar Ayala (1548-1584), Judge
Advocate of the Royal Army in the Low Countries, published Three Books
on the Law of War and on the Duties Connected with War and on Military
Discipline. The brutalities of Spanish soldiers in the new world may also
have inspired his confirmation in 1582 of Victoria's teachings that "war may
not be declared against infidels merely because they are infidels, not even
on the authority of emperor or Pope" (Second Book, Chap. 2, Sec. 28). He
referred to biblical doctrine that all men dwell on earth under the
protection of the universal law, but he accepted war as a means to enforce
that law when it was a last resort - after fairness and reason had failed, or
in self-defense. A just war was authorized by the law of nations (jus
gentium) and the law of God. "Recourse to arms is a duty for those who
have no hope left save in arms," he said (Second Book, Chap. II, Sec. 11).
Like the Romans, Ayala believed that proper formalities, honor and good
faith were essential in the enforcement of law between sovereigns. Military
alliances were one means of maintaining peace but even if an alliance would
have been refused, a weak State might assure peace by surrendering its
sovereignty to a stronger State that would then be honor bound to protect
the new vassal from a common foe (First Book Chap. 1).20

The views of Ayala are best summarized by his statement that law had
to be observed "in beginning a war and in carrying it on and in ending it"
(First Book, Chap. II, Sec. 1). He cited Cicero: "There are two kinds of
strife - one conducted by discussion and the other by force: the one
appropriate to men and the other to beasts; and recourse must be had to
the latter when the former can not be used" (First Book Chap. II, Sec. 1). It
was only after negotiation had failed that a just demand of a sovereign



10 Enforcing International Law

could be pursued by force. Ayala recognized the need to convert enemies to
friends if peace was to be maintained, and a generous peace was seen as the
only one that could endure. As an added precaution, however, he
recommended the Roman practice of keeping enemies disarmed and
stationing garrisons in conquered territories (Second Book, Chap. XIII,
Sec. 6). The threat of the reapplication of overwhelming military force was
seen as an effective deterrent and enforcement technique.

DOCUMENT 3: Books on the Law of War, by Balthazar
Ayala (1582)

4. Alberico Gentili (1589)

An Italian jurist and professor at Oxford, Alberico Gentili (1552-1608)
wrote a classical treatise on the laws of war in 1589. According to the law of
nations of that time, war was the justified and lawful means of enforcing
prevailing international standards of behavior. Gentili noted that there was
no superior tribunal competent to adjudicate disputes between sovereigns,
"therefore it was inevitable that the decision between sovereigns should be
made by arms." He noted, however, that "it was not lawful to resort to
arms against those who offered to submit to arbitration." Those who
rejected arbitration, "because they are unwilling to submit to anyone's
verdict," were "setting their faces against justice, humanity and good
precedent." Although he recognized that there were certain differences
between domestic law and the law of nations, he argued that sovereigns, as
well as individuals, were bound by fundamental principles. Everyone was
required to live honorably, not to wrong another, to give every man his
due, to protect one's children and "to recognize kinship with all men"
(Book I Chap. III).

For war to be a legitimate means of enforcing the law of nations, it
had to be fought for a just cause. There were no prohibitions regarding
wars against pirates or brigands for they had placed themselves outside the
law and were "the common enemies of mankind" (Book I, Chap. IV); a
sovereign undertaking war without just cause would be no better than a
brigand. Gentili recognized that some wars were caused by "the ambitions
and injustices of men" (Book I, Chap. XII), but war "waged only for the
common interest and in behalf of others would be honorable (Book I,
Chap. XXV). Refusal to accept the dominant religion was not a valid cause
for war.21

Peace could only be maintained, according to Gentili, by being
compassionate and just. "One who has been injured beyond his deserts will
not be tranquil, but will continuously desire revenge; and one who is forced
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to accept pitiless conditions will carry the burden only so long as he is
under the necessity of obedience" (Book III, Chap. XIII). The surest way to
enforce the law of peace, according to Gentili, was to create such conditions
that the conflicting parties recognized their common advantage in
refraining from war. "Equality," he said, "'was the beginning of justice"
(Book III, Chap. XIII). Gentili's humanistic and far-sighted approach to
the law of nations earned him later recognition as one of the fathers of
international law,22 and his views were echoed by others.23

DOCUMENT 4: The Three Books on the Laws of War,
by Alberico Gentili (1612)

5. Francisco Sudrez (1612)

A renowned Spanish theologian who addressed himself to the law of
nations was the Jesuit, Francisco Suirez (1548-1617), who wrote three
treatises between the years 1612 and 1621.24 His Treatise on the Laws of
God and the Lawgiver considered three distinct types of law: 1) eternal or
natural law, 2) the ius gentium, (the unwritten customary law of nations)
and 3) the human or civil law. Human interdependence made it necessary
to go beyond natural law by introducing rules designed to meet expanding
social needs. Suirez saw that all people "being a member of that universal
society... when standing alone are never so self-sufficient that they do not
require some mutual assistance, association and intercourse, at times for
their own greater welfare and advantage, but at other times because also of
some moral necessity and need" (Book II, Chapter XIX, Sec. 9). The
different types of law were thus interdependent.

In The Defence of the Catholic and Apostolic Faith (1613), Suirez
argued that the Pope had enforcement powers even against kings if they
defied the just precepts of the law. He cited Aristotle for the proposition
that "directive force is inefficacious without coercive force" (Book III,
Chapter XXIII, Sec. 2). The coercive measures that the Pope could apply
were almost without limit: excommunication, confiscation of kingdoms,
temporal and corporal punishment, including flagellation, were all
permissible enforcement devices allowed to a proper ecclesiastical court.
Being loath to decree a death penalty directly, the ecclesiastical judges had
authority to commit the accused to the charge of a secular judge who was
instructed to inflict upon the transgressor such punishment as justice
demanded (Book III, Chapter XXIII, Sec. 18-20).

In his book On the Three Theological Virtues, Faith, Hope and
Charity, Sudrez dealt with war as an appropriate and legitimate means of
law enforcement. Although he agreed with Augustine that it was advisable
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to avoid war and that there was a distinction between aggressive and
defensive war, he argued that war in itself was not evil since it might be the
means of avoiding an even greater evil. The right of self-defense was natural
and necessary for states as well as individuals and action taken to recover
property wrongfully seized was not aggression but defense (Disp. XIII, Sec
I, 6). He agreed that in order to be licit, war had to be waged by legitimate
authority, the cause had to be just, the conduct of the war proper, with
proportionality observed at the beginning, during its prosecution and in
victory (Disp. XIII, Sec. I, 7). He noted Victoria's view that war was only
permissible if there was no tribunal with authority over the disputing
parties (Disp. XIII, Sec. II, 2, 5), but, argued Su.Arez, there might not be
time to turn to a tribunal and thus an attack against a known enemy caught
within the territory of another state might justify punishment of the
invader. His focus was on foreign intruders for he noted that war between
Christian Princes would rarely be justified since the Pope was available to
settle disputes between them. An illegitimate war would give rise to an
obligation to make reparation to the injured party (Disp. XIII, Sec II, 6).

DOCUMENT 5: Treatises by Francisco Suirez (1612,
1613, 1621)

6. Hugo Grotius (Huig von Groot) (1646)
The most eminent name in the evolution of international law is that of

Hugo Grotius (1583-1645). This Dutch jurist published his famous treatise,
De Jure Belli ac Pacis Libri Tres, in 1625. It was a comprehensive and
scholarly review of the ius gentium and the laws of war and peace. Having a
broad background in history, theology and poetry as well as law, his work
was adorned with citations from Plato, Aristotle, Cicero, Vergil, Seneca,
Livy, Justinian, Saint Augustine, Victoria, Ayala and other renowned
scholars. He cited the bible and poets and his book was so impressive that it
earned him an enduring reputation. Grotius is the one most frequently
credited with the paternity of what has come to be known as international
law.

In the Introduction (Prolegomena), Grotius sets forth ideas which
remain valid contemporary goals. He spoke of the brotherhood of
humankind - "all men are sprung from the same first parents" - and the
need to treat all men fairly - "it is wrong for a man to set a snare for his
fellow-man" (Sec. 14). States could safeguard their own future peace by
respecting the law of nations and honoring their contracts (Sec. 17, 18).
Law without sanctions would fail (Sec. 19), but enforcement had many
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component parts. The only way the weak could prevail against the more
powerful would be to unite in creating laws and institutions that could
enforce justice: "that state is truly fortunate that has justice for its boundary
line. . .If all men were just there would be no need for bravery in war" (Sec.
24). His observation that "injustice causes torment and anguish" was a
recognition that the conscience of man would act as a deterrent to unjust
deeds, even if there were no other coercive sanction. It was the absence of
an effective court that made war inevitable, for as Demosthenes had stated:
"War is directed against those who cannot be held in check by judicial
processes" (Sec. 25). The lack of binding legal proceedings to settle disputes
made war unavoidable, but Grotius condemned the barbarity of war and he
stressed the need to restrain the crimes that war engenders (Sec. 28).

In Book Two, Grotius considered the causes that might justify warfare
as a means of law enforcement. Self-defense, recapture of property and
inflicting deserved punishment were regarded as valid reasons for resort to
force. He dealt with the rule that war could legitimately be waged only
against "those who were the first to inflict injury" (Chapter 1, Sec. 2).25 He
also considered unjust causes of war: lust for gain, wrath and wrong intent
(Chapter XXII, Sec. XVII).

Grotius stressed the need to refrain from force (Chapter XXIII, Sec.
VI), and suggested three methods to prevent the outbreak of violence. The
first and preferred method was by conference between the parties. He
recalled Cicero's saying that men settled disputes by argument whereas
force was a characteristic of beasts (Chapter XXIII, Sec. VII). The second
method was by arbitration, if there was no common judicial authority.
Relying on Thucydides, 400 years before Christ, and other authorities,
Grotius maintained that it would be unlawful to wage war against a
sovereign who agreed to accept binding arbitration or the decision of a
tribunal (Chapter XXIII, Sec. VIII). The third method was by lot, as had
been recommended by Solomon (Chapter XXIII, Sec. IX). Grotius also
suggested, as a much lesser evil than warfare between armies, single combat
between competing sovereigns (Chapter XXIII, Sec. X). His suggestions
look very tempting, even today.

In his third book, Grotius warned against illegal acts committed in an
unlawful war. Justice and honor were obligatory under all circumstances
and true repentence required that he who had inflicted the wrong make
restitution. Those who had wrongfully caused the war would be answerable
for the forseeable consequences of their aggression, and even generals and
soldiers who could have prevented the harm would be held accountable
(Chapter X, Sec. IV). Grotius considered it unlawful for a non-combattant
to come to the aid of an aggressor. "It is the duty of those who keep out of
a war to do nothing whereby he who supports a wicked cause may be
rendered more powerful" (Chapter XVII, Sec. III). Hostages could be taken
as security for the fulfillment of a treaty but they could not be put to death
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unless they were personally guilty of a fault that deserved such punishment
(Chapter XX, Sec. LIII). The principles of personal responsibility for
aggression, the duty to hostages and the obligation to make restitution were
forerunners of principles to be applied after World Wars I and II as means
of enforcing international law.

In concluding his great work, Grotius appealed to good faith among
states, "in order that the hope of peace may not be done away with"
(Chapter XXV, Sec. I). He repeated a call for humane conduct even in
warfare, "lest by imitating wild beasts too much we forget to be human"
(Chapter XXV, Sec. II). He reminded his readers of Aristotle's dictum: "It
is better to relinquish something of one's possessions to those who are
stronger, than to be conquered in war and perish with the property"
(Chapter XXV, Sec. IV). He urged that friendships, particularly those of
former enemies, be safeguarded with devotion and good faith, and closed
with a prayer for the preservation of peace in fulfillment of divine and
human law (Chapter XXV, Sec. VII, VIII).

DOCUMENT 6: The Law ^ War and Peace, by Hugo
Grotius (1625)

While scholars were describing the means that might validly be
employed to maintain order under the emerging law of nations, a
noteworthy historical event occured that became an important landmark in
the development of international law. The Thirty-Year War, which had split
Germany into hostile camps of Protestants and Catholics, was coming to an
end. Between the years 1644 and 1648 a peace settlement was reached which
transformed the Holy Roman Empire into a loose confederation of
hundreds of sovereign states within clearly defined boundaries. The Treaty
of Westphalia replaced the Catholic hierarchic order of the Middle Ages by
a pluralistic and secular society of independent nations held in check,
theoretically, by a balance of power. Westphalia became the benchmark for
the new European political structure in which each sovereign nation-state
was supreme - a system that has endured as the basic organization of
international society to this day.
7. Samuel Pufendorf (1688)

In the wake of the Peace of Westphalia, the first chair in international
law was established at the University of Heidelberg in 1661. Its incumbent,
Professor Samuel Pufendorf, (1632-1694), wrote De Jure Nature et
Gentium Libri Octo - on the Law of Nature and Nations in Eight Books,
a comprehensive work that encompassed much of the existing thought in
the field of international relations. He followed the natural law conceptions
of Victoria and Sudrez but sought to reinforce the theological approach
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with a rule of reason. The Westphalian system of independent sovereign
states was seen as part of an evolutionary process which came about as a
rational consequence of the growth of populations. The enforcement of
international law was viewed as a natural and necessary requirement if the
hard-won peace was to be maintained.26

Pufendorf believed that pacts that were not backed by force ran the
risk of being disregarded when violation suited the interests of one of the
parties. "Agreements are likely to be held most sacred when they are based
on mutual advantage, and when their violation would therefore entail a loss
for both parties, or when a party can easily be forced to keep his promise"
(Book VII, Chapter I, Sec. 9). "Those who cannot be brought to a better
way of life by reason, can be kept in order only by terror" (Book VII,
Chapter I, Sec. 11.) Those who wantonly injured others were not to go
unpunished (Book VII, Chapter I, Sec. 11). He acknowledged that peace
could best be maintained if men observed "one of the first principles of
natural law that no one unjustly do another hurt or damage, as well as that
men should perform for each other the duties of humanity and show
ef-ecial zeal to fulfill the matters upon which they have entered into
particular agreements" (Book VIII, Chapter VI, Sec. 2). But since evil men
might jeopardize the peace, he concluded that "when another, with evil
intent threatens me with injury, or withholds what is my due," it was both
necessary and lawful to go to war. (Book VIII, Chapter VI, Sec. 2). Even an
anticipatory first-strike might be an act of legitimate self-defense against an
enemy that was poised to attack (Book VIII, Chapter VI, Sec. 3).

Pufendorf thus noted that adversaries might be kept at peace if they
both recognized their mutual interest in not going to war. The availability
of overwhelming coercive force, was seen as the most effective means to
encourage lawful behavior of states. The danger that the weak might be
overwhelmed by a powerful tyrant was to be countered by fostering the idea
that all men had a duty of human conduct towards others. If armed force
had to be applied in self-defense or to redress an injury, future peace could
best be preserved by collective coercion applied by a community of
guarantor states (Book VIII, Chapter VIII, Sec. 7).

DOCUMENT 7: On The Law of Nature and Nations, by
Samuel Pufendorf (1688)

8. Emerich de Vattel (1758)

The development of international law did not move forward in a
straight line. Even during the early years of the 18th century, there were
scholars al affairs since there was no system of legal compulsion that could
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enforce be applied to internationany law against a sovereign state. Such
positivists looked mainly to good faith, honor, conciliation and arbitration
as the means of obtaining peaceful compliance with international
obligations.27 Emerich de Vattel (1714-1767), of Switzerland, whose Law of
Nations or the Principles of Natural Law was published in 1758, expounded
high moral principles in terms sufficiently vague to allow statesmen to
justify whatever deeds their politics dictated. His views are frequently
reflected in modern diplomacy.

Vattel held that every nation had the right to defend itself and its
interests and to use whatever force was necessary to achieve that purpose.
Collective action against an aggressor was justifiable (Book II, Chapter IV
Sec. 49-53). Since each nation was free and independent, it was axiomatic
that it could do as it pleased and no other state could interfere in its
internal affairs. Yet, argued Vattel, under certain circumstances
intervention was permissible to protect a state's own nationals or co-
religionists who were being persecuted abroad. Intervention to safeguard
others might also be licit if, for example, "the persecution is carried to an
intolerable degree, when it becomes a case of evident tyranny, against which
all Nations may give help to an unfortunate people" (Chapter IV, Sec. 62).

"To what purpose," asked Vattel, "would be the right given to us by
nature to withstand injustice, and the obligation upon others to do us
justice if we could not lawfully constrain them when they refuse to fulfill
that duty?" The enforcement right was seen as necessary, for otherwise "the
just man would be at the mercy of avaricious and dishonest people, and all
his rights would soon be worthless." The right to resist injustice was derived
from the right of self-protection; unjust treaties could be repudiated since
the sovereign was not authorized to act unjustly or contrary to the interests
of the state. No assistance, said Vattel, need be given to a nation whose
cause was unjust (Chapter XII, Sec. 161, 166).

Vattel recognized that there was more to law enforcement than
reliance on good faith and a sense of justice. He enumerated several well
known enforcement methods, including guarantees from powerful sovereigns,
pledges of property and the taking of hostages as assurance that
international promises would be kept (Chapter XVI). He also recognized
that peaceful methods of dispute settlement such as compromise,
mediation, arbitration and conferences were to be favored, and that, under
certain other circumstances, it might even be advisable to yield a non-vital
right in order to gain a friend (Chapter XVIII, Sec. 326, 329, 332). But if
vital interests were involved, or the futility of peaceful efforts was evident,
Vattel found force justifiable. If the time spent in negotiation would only
jeopardize vital interests then there was no need to wait. A nation could
then put forth its whole strength and, according to Vattel, "nobly shed the
last drop of its blood" to defend itself (Chapter XVIII, Sec. 332).
Retaliation, retorsion and reprisals might be imposed on the enemy - if
justice so required (Chapter XVIII, Sec. 339, 341, 342-347).
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DOCUMENT 8: The Law of Nations, by Emerich de
Vattel (1758)

We see, therefore, that from the 16th to the mid-18th centuries an
increasing number of scholars began to espouse ideas regarding a law of
nations and its enforcement. Victoria, Gentili and Grotius have been
credited with being founders of international Peace of Westphalia, with its
independent sovereign political entities, is seen as the beginning of the
modern structure of international society. An effort was made to construct
a conceptual legal framework around the use of armed might as a legitimate
means of enforcing standards of international behavior. The idea emerged
that justice and humanitarian considerations were essential nutrients for the
maintenance of peace. Negotiation, conciliation and arbitration of disputes
were encouraged but it was recognized that the absence of an effective
international tribunal made warfare the ultimate instrumentality for
enforcing the imprecise law of nations. We find early discussions of
collective security, principles for the conduct of warfare, responsibility of
transgressors and consideration of humanitarian intervention. From views
of scholars who might be considered idealistic (Victoria, Belli, Grotius)
realistic (Ayala, Gentili, Sudrez, Pufendorf) or cynical (Vattel), international
law was taking root.





CHAPTER THREE: THE "GRAND DESIGNS" FOR
INTERNATIONAL LAW ENFORCEMENT

1. Pierre Dubois (1306)

The scholarly dissertations explaining when states might lawfully
resort to force had no visible impact in diminishing the slaughters of war.
Philosophers and statesmen, seeking more peaceful relations among
nations, espoused a variety of plans for the restructuring of the existing
international order. The idea of a universal Christian society was advocated
in 1306, when a French lawyer, Pierre Dubois wrote De recuperatione
terrae sanctae (Recovery of the Holy Land). He proposed a world order
under French hegemony in which the Pope would preside over a council of
prelates and princes authorized to settle disputes. Any sovereign refusing to
abide by a decision of the council would be subdued by the combined
armies of the other council members.28 The Dubois idea lay dormant until
revived in various forms a few centuries later.

2. King Henry IV (1603)
It has been reported, and widely accepted, that around 1603 King

Henry IV of France also proposed a change in the prevailing social system
in an effort to assure permanent peace. It has become known as Henry IV's
Grand Design or Sully's Grand Design since it is generally attributed to
Henry's Foreign Minister, Maximillien de Bthune, the Duke of Sully.
When Sully first disclosed it in his memoirs of 1638 he failed to mention
either Dubois or a similar proposal that had appeared fifteen years earlier
in 1623 when Emeric Cruc wrote Le Nouveau Cyne, or a Discource on
the State, setting forth the Opportunity' and Means of Establishing
Permanent Peace and Freedom of Commerce Throughout the World.
Whether the Grand Design was an original or an imitation, as has been
suggested,29 is here irrelevant. It was admittedly influenced by the Greek
Amphictyonic Councils and advocated that fifteen European states form a
union to maintain order in matters of religion, politics and commerce. A
general Council, composed of representatives of participating Christian
states would serve as a united sovereign or court of arbitration, with power
to tax, maintain an army and act through regional branches. Henry IV was
assassinated in 1610 and not much came of his (or Sully's) Grand Design,
but the idea was to remain alive and reappear in many different forms and
variations.30
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The basic idea that national states should form a union with legislative
powers was to be refined over the years by such thinkers as William Penn,
the Abbe de Saint Pierre, Rousseau, Kant, Bentham and others. It would
reach a benchmark nearly two centuries later; not in Europe, as had been
anticipated but in the New World.

3. William Penn (1693)
William Penn (1644-1718), founder of the Quaker colony of

Pennsylvania, wrote an essay in 1693 entitled An Essay Towards the
Present and Future Peace of Europe by the Establishment of an European
Dyet, Parliament or Estates. Influenced by Sully's Grand Design, Penn
proposed that the sovereign Princes of Europe establish a European
Parliament to formulate rules that would govern their relationships. He
reasoned that just as families and municipalities had to be governed by
rules, so too must sovereign states if they wished to avoid the ravages of
war. The Parliament that he suggested would have proportional
representation in order to compensate for the fact that states were of
different size and wealth. Protection of weaker states was to be assured by
requiring three-fourths of the members to agree before new legislation
could be adopted. Men held their liberty, he said, by true obedience to laws
of their own making. Nations could only preserve their security if they were
prepared to surrender part of their sovereignty to an impartial international
body. Peace could best be maintained by justice and the "justice of the
sovereign court" was seen as the most effective means of enforcing law
among nations. If any state should refuse to abide by the decision of the
international Parliament, Penn proposed that "all the other sovereignties,
united as one strength, shall compel the submission and the performance of
the sentence" (Chap. IV).

DOCUMENT 9: An Essay Towards the Present and
Future Peace of Europe, by William Penn (1693)

4. John Bellers (1710)
Another Quaker, John Bellers of Gloucester, England, building on the

work of Penn, wrote "a small treatise" in 1710 which also contained a
proposal for a European Parliament. Its elaborate title was an outline of
the plan: Some Reasons for an European State Proposed to the Powers of
Europe. By an Universal Guarantee, and an Annual Congress, Senate,
Dyet, or Parliament, to Settle any Disputes about the Bounds and Rights
of Princes and States hereafter, with an Abstract of a Scheme by King
Henry the Fourth of France upon the same Subject, and also a Proposal
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for a General Council or Convocation of all the different Religious
Perswasions in Christendom (not to Dispute what thei, differ about, but) to
Settle the General Principles they Agree in: By which it will appear, that
they may be good Subjects and Neighbors, tho' of different Apprehensions
of the Way to Heaven. In order to prevent Broils & War at home, when
foreign wars are ended. In essence, Bellers proposed an annual congress of
European states to agree upon rules necessary to maintain international
peace which would be enforced by the combined strength of all. He
suggested that Europe be divided into 100 equal cantons, each of which
would send one member to a European Senate, and an additional member
for every thousand men or equivalent made available to a standing army or
navy which would enforce the parliamentary laws. 31

5. Abbe de Saint Pierre (1713)
The proposals by Penn in America and by Bellers in England were

resoundingly echoed in France by Charles Irbnbe Castel de Saint Pierre, the
Abbot of Tiron (an honorary title), more commonly known as the Abbe de
Saint Pierre (1658-1743). His more comprehensive plan for law enforcement
among states appeared in his Projet pour rendre la paix perpetuelle en
Europe, published in 1713 in elaboration of Sully's Grand Design for Henry
IV. He too proposed that the 24 principal European states form a
permanent and perpetual Union in which the Sovereigns would be
represented by Deputies who would sit in a perpetual Congress or Senate to
"preserve unbroken peace in Europe" (Art. 1, 1). As an enticement to the
Sovereigns, it was stipulated that if any injury to the Sovereign was
threatened, the whole strength of the Union would come to his aid by
sending "Commissioners to inquire into the facts and troops to punish the
guilty" (Art. I, 3). No treaties could be signed among the members of the
Union without majority consent, and the Union would guarantee the
execution of the reciprocal promises (Art. I, 4). Chambers of Commerce, to
be created by the Union, would settle commercial disputes between
Sovereigns, in accordance with a commercial code enacted by the Deputies.
Laws were to be based on equity and could be modified by three-fourths of
the votes (Art. I, 7). Each Sovereign at his own expense, would have to
"exterminate his inland robbers and banditti, and the pirates on his coasts,
upon pain of making reparation; and if he has need of help, the Union shall
assist him" (Art. 1, 7). Complaints of one Sovereign against another were to
be settled peacefully by mediation or arbitration of the Senate. Refusal to
abide by the judgment of the Senate would be met by war of the entire
Society "until its judgments and regulations be executed." The aggressor
would also have to forfeit his country and pay reparations (Art. I, 8).
Similarly, if a Sovereign refused to join the majority in the Union, he would
be declared an enemy of peace and the others would make war against him
until he joined or was defeated. Any modification of those fundamental
rules required unanimous consent.
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Additional regulations contained in the Abb6's plan provided for a
system of inspection and enforcement to see that peace was maintained.
Any sovereign who broke the peace of the Union could be punished,
together with 200 of his principal ministers, by death or life imprisonment
(Art. II, 4).32 In order that peace be maintained on a world-wide basis it was
planned that the European Union would seek to establish a comparable
Union in Asia (Art. 11, 8).

The Abbot was regarded as a dreamer during his lifetime. But, as will
be seen, the impact of his thought may be found in the Covenant of the
League of Nations and the Charter of the United Nations. By 1927, it
appeared to at least one French professor that the system for the
enforcement of international law that had been proposed by the Abb6 de
Saint Pierre in 1713 was "more important, and is even more practicable,
than has been supposed."33

DOCUMENT 10: Henry IV's Scheme, Elaborated by the
Abb6 Saint-Pierre (1713)

6. Cardinal Alberoni (1736)
Ripples from the writings of the Abb& de Saint Pierre reached many

shores. A pamphlet printed in London in 1736 contained a translation of an
Italian manuscript obtained from the Sicilian Ambassador at the court of It
France. outlined a scheme suspiciously similar to the Dyet proposed by
Penn, Bellers and Saint Pierre. It's author was one Cardinal Alberoni, "a
Genius form'd by Nature for the greatest and most extensive Enterprizes."
Cardinal Alberoni's Scheme For Reducing the Turkish Empire to the
Obedience of Christian Princes: And for a Partition of the Conquest
Together With a Scheme of Perpetual Dyet for Establishing the Publick
Tranquility proposed an alliance against "Infidels and Pyrates." Victory
was to be assured by the overwhelming force of the alliance to which each
Prince was to contribute in specified numbers. Peace was to be maintained
in future by "a Perpetual Dyet, of the Ministers, or Deputies of all the
Sovereign Princes and States of Christendom. . . ." Controversies regarding
religion, succession, marriage "or any other Cause or Pretence whatever"
were to be settled within one year by majority vote of the Dyet. If any
member refused to submit to a decision of the Dyet within six months after
being duly notified, "then such Power to be treated as a Disturber of the
Publick Tranquility, and the Dyet is to proceed against such with Military
Execution, until he or they shall submit to their Decisions and make
Reparations for All Wrongs, and reimburse all the Expenses of the War
enter'd into for that Purpose."34
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7. Jean Jacques Rousseau (1782)
The writings of the Abb& also attracted the attention of Jean Jacques

Rousseau (1712-1778). The French philosopher obtained permission to
consolidate and simplify the Abb&'s two-volume work, and Rousseau's
eloquent and cogent summary, that appeared in 1782, contributed to Saint-
Pierre's impact on later thinkers. Decrying the constant warfare in Europe,
Rousseau appealed to monarchs to recognize their own self-interest in
setting up a system that could enforce the peace. "There must necessarily be
some power with sanctions to regulate and organize the movement of its
members, in order to give the common interests and mutual engagements
that degree of solidity which they could not assume by themselves."
Rousseau was personally convinced of the wisdom of the Abbbs scheme
but he was realistic enough to recognize that it would not be accepted by
those who controlled the destiny of nations. "If ... this project is not
carried into execution" he wrote, "it is not because it is chimerical, it is
because men are crazy and because to be sane in the midst of madmen is a
sort of folly."35

8. Immanuel Kant (1795)
The most prominent German philosopher of the time did not see it as

folly to pursue the goal of perpetual peace through a world federation of
independent states. Immanuel Kant (1724-1804), in a little pamphlet, On
Perpetual Pea_-e, written in 1795, expressed some of the humanitarian ideas
that were being developed during the second half of the 18th century. He
argued that standing armies should be abolished since it was a violation of
the rights of mankind to compel or to pay people either to kill or be killed.
"A war of extermination" he said, "in which the destruction of both parties
and of all justice can result, would permit perpetual peace only in the vast
burial ground of the human race. Therefore, such a war and the use of all
means leading to it must be absolutely forbidden" (Section 1 Art. 6 of
Preliminary Articles). He recognized that without some type of judicial
system to resolve disputes, war would be inevitable. He therefore proposed
the creation of a federation of free states that would agree to be bound by a
constitution which would protect human rights. He relied on human reason
to recognize that peace was preferable to war and he therefore assumed that
states would accept the decisions of a court created by their mutual
consent6

9. Jeremy Bentham (1789)

Ideas similar to those expressed by Kant were being espoused by the
English philosopher and Jurist, Jeremy Bentham (1747-1832). Bentham's
utilitarian philosophy called for the greatest good of the greatest number.
He is credited with being the first to use the expression "international law"
and having been the one who first seriously initiated the impulse to codify



24 Enforcing International Law

international law. 37 His Plan for An Universal and Perpetual Peace was
part of an 1-volume manuscript written between 1786 and 1789.38 Bentham
called for disarmament, the emancipation of all colonies, the creation of an
International Court of Judicature and the assembly of a Common
Legislature of European States. He felt that the very existence of an agreed
code of conduct and a court to settle disputes would make wars
unnecessary. 39 He did not feel that the court had to be armed with any
special enforcement powers since, given sufficient publicity, its decisions
would be backed by the force of public opinion - the principle later
adopted for the International Court at the Hague.

Bentham did not share the opinion of the Abbe Saint-Pierre that
ministers should be punished for aggression. "This is not a punishing age,"
he wrote, ".. mankind has not yet arrived at that stage in the track of
civilisation."40 Ministers could always argue that they had acted in the
national interest and states could not be relied upon to try their own
nationals for making war. The realistic English philosopher did not
consider his plan to be visionary and he pointed to the German Diet, the
League of Swiss States and what was happening in America as evidence
that his plan for international law enforcement could become a reality.41

10. The American Constitution (1777-1787)
Bentham's optimism was stimulated by the new system of government

then being established on the American continent. In 1777, the thirteen
British colonies in the new world declared themselves sovereign states and
joined in adopting "Articles of Confederation and perpetual Union." The
confederacy was named "The United States of America" (Article I), and
each state agreed to send delegates to meet in Congress in order to manage
the general interests of the Union (Art. V). No state could maintain military
forces or engage in war without the consent of the Congress except if
"actually invaded by enemies" or it was certain that "the danger is so
imminent as not to admit of a delay, till the United States in Congress
assembled can be consulted. . ."(Art VI). Any dispute between the states
was to be settled by arbitration; if the states could not agree upon the
arbiters they would be drawn by lot from names submitted by all of the
states. If any state refused to appear, the Secretary of Congess would
appear for it. Any decision rendered would be final and decisive (Art. IX).
Only the Congress, with consent of at least nine States, could borrow
money or emit bills on the credit of the United States or build a navy and
determine the number of land forces that each state would be required to
supply at the expense and under the command of the United States (Art.
IX). The Delegates pledged the faith of their constituents that the Articles
would be inviolably observed (Art. XIII).

In criticising the Articles of Confederation, James Madison noted that
the Confederate Government had no means of enforcing its laws. "A
sanction" he wrote, "is essential to the idea of law, as coercion is to that of
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government. The federal system being destitute of both, wants the great
vital principles of a Political Constitution".42 He challenged reliance on
good faith and honor as a "mistaken confidence" and argued that one could
not expect thirteen independent states to obey the federal government
without some additional enforcement procedure.

By 1787, the Articles of Confederation were replaced by the adoption
of a Constitution consisting of a Preamble and seven Articles. The new
Constitution and the laws of the Federal Government enacted thereunder
became "the supreme law of the land" (Art. VI). The authority specifically
granted to the Congress included the power to "provide for the common
Defence," "define and punish Piracies and Felonies committed on the high
Seas, and Offences against the Law of Nations," "declare War, grant
Letters of Marque and Reprisal and make Rules concerning Captives on
Land and Water," "raise and support Armies," "provide and maintain a
Navy," "provide for calling for the Militia to execute the Law of the Union,
suppress Insurrections and repel invasions," and "to make all Laws which
shall be necessary and proper for carrying into Execution the foregoing
Powers" (Art. I, Sec. 8). The President was to be Commander in Chief of
the Army and Navy and also of the Militia of the several states when it was
called into service on behalf of the United States (Art. II, Sec. 2). The
judicial power was vested in one supreme Court and in such inferior Courts
as Congress might establish (Art. 1II, Sec. 1). The Court was given
authority over all cases arising under the Constitution and the Laws of the
United States. The authority to settle controversies between the states, that
had been subject to arbitration under the Articles of Confederation, fell
within the competence of the Supreme Court (Art. II, Sec. 2).

Why it was considered necessary for the states to surrender their
sovereignty to a supreme court was best explained years later in a decision
of the Supreme Court itself:

"The Constitution was not formed," said Chief Justice Taney, "merely to
guard the States against danger from foreign nations, but mainly to secure
union and harmony at home; for if this object could be attained there
would be but little danger from abroad; and to accomplish this purpose, it
was felt by the Statesmen who framed the Constitution, and by the people
who adopted it, that it was necessary that many of the rights of sovereignty
which the States then possessed should be ceded to the General
Government; and that, in the sphere of action assigned to it, it should be
supreme and strong enough to execute its own laws by its own tribunals,
without interruption from a State or from state authorities." The "calmness
and deliberation of judicial inquiry" was the substitute for the force of
arms .43

The American Constitution of 1787 created a voluntary federation
under a code that outlined fundamental legal principles by which all the
states were to be governed. A Federal Supreme Court provided centralized
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judicial supervision. For compliance with its decisions one looked first to
public respect for law; but the Court was also backed by the organized
military might of a balanced central authority elected by the people.

Peace-loving thinkers had searched for a new legal system to reduce
the intensity and frequency of wars that continued to ravage Europe. Yet it
was in the fertile and fresh soil of the American continent that the seeds of
their thought took root. The United States of America offered a striking
example of how law could be enforced between states that had previously
considered themselves to be completely sovereign. The ideas that inspired
the founders of the new government had been evolving over a period of
centuries.

DOCUMENT 11: Birth of the United States of America
(a) U.S. Articles of Confederation (1777)
(b) U.S. Constitution (1787)

We have seen that as primitive society developed, and populations and
nations grew, the seeds of international law were being planted. In time,
theologians and scholars sought a moral and philosophical basis to explain,
justify or diminish the prevailing violence of international society. During
the 18th century, many plans were unfolded for a restructuring of relations
among states.44 Whether it was called a Council of States, or a Parliament,
or a Union, or a Dyet, or a Confederation, or a World Federation, the
similarity of all the plans and "Grand Designs" is striking. Fundamentally
they all suggested that states that had previously been in conflict should
join in a cooperative union that would formulate and enforce acceptable
standards of behavior. Some of the planners (Dubois, Sully, Penn, Bellers,
Saint Pierre, Alberoni) recommended that an international army be created
to enforce the new law of nations; others (Kant, Bentham) looked to human
reason and the power of public opinion. The U.S. Constitution provided
for effective enforcement, but only within the federation of states.
Significant progress was made in recognizing the need for coordination
among sovereign nations but uncertainty and indecision still remained in
the minds of many decision-makers regarding the most suitable methods for
international law enforcement.
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1. Jay Treaty (1794)

It did not take the young United States long to demonstrate how
international law should be enforced. John Jay, the first Justice of the U.S.
Supreme Court, by special appointment of the President and with consent
of the Senate, negotiated a Treaty of Amity with the former enemy, Great
Britain. Jay had studied Grotius and had been persuaded that to avoid war
it was necessary to arrange for third-party settlement of disputes.45 The two
former belligerents, desiring to reconcile their differences "without reference
to the Merits of Their respective Complaints and Pretensions" agreed, in
1794, to establish an inviolable peace (Art.l). Boundary disputes would be
settled by three commissioners one named by the U.S., another by His
Majesty, and the third selected jointly or, if no agreement was possible,
chosen by lot from names submitted by each side. The decision of the
mixed commission would be final and binding (Art. 5). Monetary claims
would be settled by a similar tribunal of five members (Art. 6, 7). The
parties further agreed that no sanctuary would be provided to pirates and
that goods seized by pirates would be returned to the rightful owners (Art.
20). No reprisals were to be authorized without proof that justice and
satisfaction had been demanded and "shall either have been refused or
unreasonably delayed" (Art. 22). Murderers and forgers were to be given no
asylum (Art. 27). Both governments affixed their seals as a token that their
mutual committments to settle their disputes by a judicial-type procedure
would be faithfully discharged - and so they were.

DOCUMENT 12: The Jay Treaty (1794).

While the English speaking nations were settling down to peaceful
relations among themselves, the wars of Napoleon continued unabated in
Europe. The states that finally brought down the Emperor assembled in
Vienna in 1815 to seek an international order that might better protect their
mutual interests. In this "Concert of Europe," Russia, Prussia, Britain,
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Austria and France bartered territories and agreed to consult each other
and consider joint action on future common problems.46 The Congress of
Vienna, like the Treaties of Westphalia in 1648, was a significant milestone
in the development of international law; it set a pattern and a precedent for
multinational conferences leading to treaties rather than to the use of force
as a means of resolving territorial and political disputes. A procedural
process was thus initiated to help defuse dangerous confrontations. The
collective undertakings contained nothing stronger than a promise to meet
and consult, but even that limited obligation was a significant development
and a forerunner to the Peace Conferences at the Hague, the League of
Nations and the United Nations.47

2. James Mill (1820)

Important writers pointed out that more than international conferences
would be required if peace was to be maintained. James Mill (1773-1836), a
British philosopher and disciple of Jeremy Bentham, challenged the idea
that there existed a law of nations under the conditions that prevailed at the
start of the 19th century. He noted that no nation could command another
and experience had shown that small states were not likely to band together
to try to impose sanctions on a powerful nation - the one most likely to
violate international law.

"Two things are necessary," he said, "to give precision and certainty to
the operation of laws within a community. The one is, a strict
determination of what the law is; the second, a tribunal so constituted as to
yield prompt and accurate execution of the law" (Chap. II).

Mill suggested that nations convene a conference of delegates to draft
a code of international law to deal with the competing interests between
states. The draft would have to be circulated for comments and
improvements. Once accepted, the principles of international law would
have to be taught in the schools until they were "venerated by all." A
tribunal would also have to be created to determine if the law had been
violated and to interpret the law in case of doubt. All nations would have to
contribute equally to the formation and support of the court. Judges whose
nations were involved in a particular dispute would not be allowed to
participate in the deliberations. The Conference of Judges could select one
judge to decide any particular case but he would always be acting under the
eyes of the others. Mill outlined rules of procedure for the proposed
international tribunal. If a party refused to appear, the court would decide
the case on the best evidence available. Compliance would be induced by
public recognition that a fair court had conducted a fair trial. The decision
"would fix and concentrate the disapprobation of mankind." "No nation
would like to be the object of the contempt and hatred of other nations"
(Sec. II, 2). Mill's plan, like Bentham's, thus relied for enforcement
primarily upon the sanction of public opinion. But he did not exclude
"various inconveniences by way of penalties" to obtain compliance with the
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international code. Privileges granted to other nations might be withheld;
nationals of offending states might be denied access to courts. Mill argued
that by code, court and public scorn of violators, reinforced by non-violent
sanctions, it would be possible to secure the benefits of international law.

DOCUMENT 13: Essay on the Law of Nations, by
James Mill (1825)

3. William Ladd (1840)

The American Peace Society also sought new institution, that would
permit international disputes to be resolved without resort to arms. The
founder of the Society, William Ladd, writing in 1840, looked to the model
of the United States Congress and the Supreme Court. He proposed that a
Congress of Nations be established for the purpose of enacting the
international laws that were expected to bind world society. A Court of
Nations was suggested as the instrumentality to interpret international laws,
resolve disputes and maintain peace among States. 48 Until such time as it
would be possible to establish an international tribunal, nations should try
to settle controversies by arbitration, as had been done so successfully in
the Jay Treaty of 1794. 49 The use of arbitration was a frequent requirement
written into agreements of the 1850's dealing with such administrative
problems between nations as customs duties, post and telegraph, copyrights
and rail services.0 Arbitration provisions also appeared in many significant
treaties of the time.

4. Amity Treaty (1871)

One of the most successful and well known instances of arbitration
can be found in the Treaty Between Great Britain and the United States
signed at Washington on May 8th 1871. The treaty was prompted by a
dispute which arose during the American Civil War when a ship, The
Alabama, that had been built in England was used by the South against the
North. After the war, the U.S., claiming that Britain had violated laws of
neutrality, demanded damages. The Treaty provided that five arbitrators
would be appointed by the parties to settle differences between the
governments. Monetary claims of their respective citizens were to be dealt
with by three Commissioners. Rules for appointing arbitrators and
Commissioners, and for the conduct of the proceedings, were spelled out in
detail. The successful handling of The Alabama dispute gave further
impetus to the use of arbitral tribunals as a means of resolving differences
among nations without the use of armed force.

DOCUMENT 14: Amity (Treaty of Washington) (1871)
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5. The Lieber Code (1863)
While arbitration was gaining a solid foothold, the enforcement of

international law was advanced by the codification of rules to govern the
conduct of states at war. Many efforts had been made over the years to
ameliorate suffering caused by armed conflict. A landmark was set in 1863
when Francis Lieber (1800-1872), at the request of President Abraham
Lincoln, prepared a code of Instructions for the Government of the Armies
of the United States in the Field.5l The Lieber Code became the model for
conventions prepared by the International Committee of the Red Cross in
1864 for The Amelioration of the Condition of Wounded in the Field,52 and
subsequent conventions designed to protect non-combattants or to diminish
the barbarities of war. The conventions were signed by many states, and
represented a step forward; despite ambiguities about "military necessity,"
they helped to clarify the limits of permitted and prohibited behavior. What
remained noticably lacking, however, was specific enforcement machinery.
It was left to the armies to discipline themselves or to enforce the rules as
victors against the vanquished after hostilities were brought to a halt.

6. Bluntschili Code (1868)
Another illustration of strides being taken to advance the role of

international law can be found in the remarkable writings of one of the
foremost pioneers in developing laws of war, Professor Johann Caspar
Bluntschli (1808-1881) of Heidelberg. Bluntschli was born and raised in
Zurich where he played an active role in Swiss politics and was elected to
the great council of Swiss cantons of which he became President. When the
Sonderbund was overthrown in 1847, Bluntschli went to Germany where he
taught international law. He was in contact with Francis Lieber, whom he
regarded as a friend.53 His Modern International Law of Civilised States
included a code of 862 articles setting forth the laws of peace, war and
neutrality. He sought to demonstrate that international law was capable of
scientific and clear formulation and codification.54

Bluntschli's plan for a federation of European states is almost an early
blueprint for the League of Nations and the United Nations.S5 He divided
the problem of creating a peaceful European Federation into four parts:
(1) Establishing a code of international law; (2) Preserving peace and
exercising what he called "Higher International Politics"; (3) management
of international administration; and (4) the administration of international
justice. International legislation and high politics would be dealt with by a
United Council which represented not merely the heads of state or their
ministers, but the national assemblies which spoke for the people. A system
of proportional representation was recommended, with rotating presidencies.
Preserving peace was to be entrusted to the United Council under the
guidance of the Great Powers, subject to approval by the Senate.
International administration of such matters as commerce, post, telegraph,
etc., was not seen as a major problem and differences could be left to
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binding arbitration, or to implementation by a Permanent Bureau of the
Council. In exceptional cases, however, where compulsion against a state
might be necessary, it would be up to a College of Great Powers to act,
after obtaining the consent of a majority of the Senate and two-thirds of the
Council.

Bluntschli recognized that his proposed organization would not avoid
all wars, any more than civil wars could be completely averted by a state
constitution, but he felt that the threat of compulsion would lead to
compliance, and wars would be less frequent. Such a system would, he felt,
make it possible for states to disarm. The savings could be passed on to the
citizens who would thus be freed of an oppressive tax burden and thereby
conserve resources for the advancement of peaceful culture. "The need of a
solution of this problem becomes every year more pressing," said
Bluntschli. He could not say when, or whether "a far seeing statesman
would undertake to develop the idea," but there was no doubt in his mind
that it would be a "fruitful and salutary development of humanity."

DOCUMENT 15: Writings of Prof. J.C. Bluntschli
(1878)

7. The Code of David Dudley Field (1872)

It was a long way from Heidelberg to New York but the views so
elaborately expounded by Professor Bluntschli in Germany found an echo
in the United States. David Dudley Field, who had codified the laws of the
State of New York, also set his hand to drafting a comprehensive code of
international law. His Draft Outlines of an International Code, published in
1872, contained 982 articles covering private and public international law,
including laws of war, peace and neutrality . He proposed that such a code
be adopted for all nations. Field outlined the law relating to piracy and
other international crimes and also dealt with the problems of asylum and
extradition. He cited Bluntschli for the proposition that in the case of grave
crimes, extradition was mandatory if requested by a nation "whose penal
system offers guarantees of impartiality and humanity" (Chapter XVII, Sec.
205, note 1).

In outlining the law relating to the preservation of peace, Field would
have restricted the number of persons who could be permanently employed
in the military service of any nation. Standing armies could only be used to
enforce local laws, suppress insurrections, repel invasions or resist any party
that might begin a war in violation of the code. In the event of aggression,
all other parties to the code were bound to resist the offending nation by
force (Art. 531, 537). If any complaint should arise between nations, the
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aggrieved party was to give notice of the complaint and reply was required
within three months. If no agreement was reached, the dispute would be
referred to a Joint High Commission which would try to reconcile the
differences within six months. If no reconciliation was possible, a High
Tribunal of Arbitration was to be formed, which, after following the
prescribed procedures for fair trial, would render a decision which the
parties were bound to accept (Art. 532-536). Nations violating the
provisions were to be resisted by all. An annual conference of nations could
consider revisions of the international code.

In arguing for his draft international code, Field pointed to the
Articles of Confederation of the United States which required that disputes
between the states be settled only by a Court of Arbitration. He also noted
the precedent created by the successful arbitration of the Alabama Question
between Great Britain and the United States. He drew an example from the
practice of dueling that had, after being made illegal, been reduced to a
minimum. "If it has been found practicable to make individuals settle their
disputes in some other way than by the rapier or the pistol, it is not easy to
see why any number of individuals composing a nation should not be
brought to do the same thing" (Notes to Art. 538).

David Dudley Field became the first President of the International
Law Association, that was founded in 1873 and which has to this day
continued to advance the rule of international law among nations.

DOCUMENT 16: Draft Outlines of an International
Code, by David D. Field (1872)

8. The Declaration of Bussels (1874)
Progress in the codification of international law did not come easily.

In 1874, Czar Alexander II of Russia, following the technique employed at
the assembly in Vienna in 1815, convened a diplomatic conference in
Brussels to consider the codification of additional rules for the conduct of
war. The conference was attended by Austria, Belgium, France, Germany,
England, Greece, Italy, the Netherlands, Russia, Spain, Switzerland and
Sweden; Prof. Bluntschli of Heidelberg representing Germany, was
Chairman of the drafting committee. The Declaration that was finally
produced was influenced by the 1872 Lieber Code of Instructions for
Armies in the Field and the work done by the Red Cross, but it was not
possible to obtain the ratifications required to make the Declaration
effective.56 German militarists such as Field Marshal von Moltke were more
inclined to favor "total war" than rules that were unenforceable and
interfered with "war as a link in God's world order."57 Great Britain feared
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that such a code "would paralyze the patriotic resistance of an invaded
people."58 In the British view, the time was not ripe.59 Nations could be
convened in conference to discuss the problems of future war, but there
were limits to how far governments were prepared to go in changing past
practices. The conservative views of Great Britain were to be manifested
again and again to slow the pace of change. But the reactions of the British
Foreign Office were not universally shared.

9. The Lorimer Code (1884)
Professor James Lorimer of the University of Edinburgh, in 1884,

published The Institutes of the Law of Nations: A Treatise of the Jural
Relations of Separate Political Communities. His two volumes dealt with
the problems of war and peace as well as "The ultimate problem of
international jurisprudence: How to find international equivalents for the
factors known to national law as legislation, jurisdiction, and execution?"
(Vol. II Book V). He noted that there still was no positive international law
but suggested that, in time, individual states would reach a more advanced
stage of civilisation. As long as there was no system of effective
enforcement, the balance of power between potential combattants offered a
temporary solution to the ultimate problem of maintaining peace. The use
of arbitration would also be helpful. He reviewed the schemes put forth by
Henry IV, the Abb& St. Pierre, Rousseau, Kant, Bentham and Bluntschli,
and, on the basis of his careful survey of the arguments for and against such
plans, he presented his own "Scheme for the Organisation of an
International Government" (Vol. I1 Book V, Chap. XIV).

The International Government outlined by Professor Lorimer would
come into existence as a result of a treaty signed by all recognized states.
The treaty was to have two parts: the first would require proportional
reduction of armed forces; the second would contain an undertaking to
establish a new form of government consisting of four departments. The
Legislative Department, composed of a Senate, a Chamber of Deputies and
a Bureau would deal with the enactment of international laws. The Judicial
Department would have a civil and a criminal branch and an attorney
general to prosecute international crimes. Judges would be selected from
the highest tribunals of the several states. The Executive Department would
be responsible for enforcement. It would be backed by an international
army composed of contingents provided by the separate states; the officers
would pledge allegiance only to the international government. The
Financial Department would impose an international tax, based on
proportional representation to meet the costs of the government. An act of
war or rearmament by a member state was to be treated as an international
rebellion. The offender would be excluded from further deliberations of the
International Legislature, and presumably the international force would be
available to take appropriate enforcement action. Professor Lorimer
recognized that interdependence of the increasing number of states required
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changes in the structure of world society and he did not consider the
problems to be insoluble. "We live in a world of perpetual change," he
concluded, "and provision for change must form an element in every
scheme which we form for the guidance of our future life."

DOCUMENT 17: The Institutes of the Law of Nations,
by James Lorimer (1884)

10. The Fiore Code (1890)
In Italy, Professor Pasquale Fiore (1837-1914) of the University of

Naples, a prodigious writer in the field of international law, also came out
in favor of a re-structuring of international society. As early as 1865, he had
urged that an international code be enacted and that it be enforced by an
international army.60 In 1890, he published I1 diritto internazionale
codificato e la sua sanzione giuridica, which Professor Borchard of Yale
translated under the title of Fiore's International Law Codified and Its
Legal Sanction or the Legal Organization of the Society of States.61 Fiore
had been impressed with the work done by Bluntschli, Field, and other
scholars who had addressed themselves to the problem of regulating
international society and he added his own contribution in the form of a
systematic body of rules to be adopted gradually by nations as part of the
movement toward the enforcement of international law.

Fiore proposed that all states join to form a Congress which would
enact rules to govern their reciprocal relations, arrange the legal settlement
of controversies and assure observance. The natural rights of all persons
would have to be protected in times of peace. The Congress would require
compulsory arbitration of disputes, but if that failed, it would lay down
rules for the conduct of war and the terms of peace. Representatives to the
Congress would include delegates elected directly by the people and by
universities (Section 1214). Fiore, fearing the power of large states, opposed
the permanent federation recommended by Rousseau and favored instead a
Congress that would convene only as required. Refusal to abide by the rules
would be penalized by expulsion from the union as well as pacific blockade
of the transgressor (Art. 1229, 1234). If the peaceful methods of
enforcement proved ineffective, the Congress could authorize the use of
armed force as a last resort (Art. 1235). The administration of the laws
enacted by the Congress would be in the hands of a Conference appointed
by the Congress, and the Conference would serve as the combined judicial
and executive arm to settle disputes or recommend coercive measures (Art.
1249).
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Fiore defined the means of peaceful coercion that would be
permissible (Title V). They included retorsion or retaliation and reprisal
against the state itself but not against innocent individuals. Commercial
relations with a state could be interrupted, rights could be withdrawn,
public debts could remain unpaid and the officers of the offending state
could be arrested in order to enforce decisions of the Conference or rules of
the Congress. All enforcement measures had to be proportionate to the
seriousness of the offence (Art. 1403). The right to go to war remained the
ultimate weapon but a nation could use it only "in order to defend its own
right from arbitrary violation by armed force" (Art. 1421).

Although Fiore saw that armed force might be unavoidable, he hoped
that informed public opinion would be the principle weapon to help prevent
the disastrous "scourge of war" which was "the greatest of all crimes"
(Chapter III, Para. 231). "This great reform will be the work of time and
evolution," he said (id).62 The effect of Fiore's thought, and even his
language, was to appear in later developments of the structures of
international society, including the Charter of the United Nations.63 Fiore
was to have an immediate impact on the Hague conferences that began at
the turn of the century.

DOCUMENT 18: International Law Codified and Its
Legal Sanction, by Pasquale Fiore (1890)

As we glance back at developments during the 19th century we see, as
in the Congress of Vienna, that States with common problems learned to
convene in conference to discuss their differences. While procedures for
arbitration were being refined, writers like James Mill and William Ladd
repeated 18th century calls for a permanent conference or congress of states
where international laws could be enacted and an international court could
determine whether the laws had been violated. International administrative
law was born and rules to regulate the conduct of warfare received broad
acceptance. Distinguished scholars drafted codes describing the law of
nations but powerful states refused to commit themselves to any system
that might restrain their freedom of action. The widespread call for
international law and order did not deter states from continuing to look to
their own weapons as the principal means of enforcing their own view of
the law of nations. But the arms burden was getting heavier, and as the
century was drawing to a close, the Czar of Russia invited twenty-six
sovereign states to convene for "the first truly international assemblies
meeting in time of peace for the purpose of preserving peace.'%4
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11. The Hague Conventions (1899, 1907)

It was called the "International Peace Conference" when the so-called
civilized states assembled their representatives at the Royal House in the
woods near the Hague in 1899. The title was a misnomer. The invitation
made plain that the conference had been called to limit the arms race and to
revise the laws of war. True, a final item tacked on to the proposed agenda
made reference to good offices, mediation and arbitration as means of
preventing armed conflict, but such procedures were proposed for
acceptance only "in principle" and on a purely "voluntary" basis (Point 8).

The Delegates65 met in pleasant surroundings from May 18th to July
29th and reached agreement on the texts of three Conventions, three
Declarations and half a dozen Voeux or wishes. All save one of the
Conventions of the self-styled "Peace Conference" dealt with the means of
waging war. The Convention Respecting the Laws and Customs of War on
Land, and another Convention on maritime warfare, as well as the
Declarations which concerned the use of projectiles, poison gas and dum-
dum bullets, made no reference to any means of enforcing the new rules.
The only document that dealt with the maintenance of peace was the
Convention for the Pacific Settlement of International Disputes. It
contained a general declaration for peace, a recommendation for mediation,
provision for commissions of inquiry and what appeared to be a system of
permanent international arbitration. The blemishes were tucked away in
qualifying clauses that only became apparent on closer examination.

The signatories agreed to "use their best efforts" to avoid recourse to
force, "as far as possible" (Art. 1).66Before recourse to arms, the parties
agreed to turn to good offices and mediation, "as far as circumstances
allow" (Art. 23). Even where good offices of third parties were requested by
those involved in a dispute, the recommendations would "have exclusively
the character of advice and never have binding force" (Art. 6). Even if
mediation was in process, that fact would not be allowed to hinder
mobilization for war (Art. 7). The proposed international commission of
inquiry could be activated, "as far as circumstances allow" but only if the
dispute did not involve "honor nor essential interests" (Art. 9), and the
parties retained complete freedom to ignore the commisions findings (Art.
14). Compliance depended upon the good faith of the participants (Art. 18).
As in the other conventions, nowhere was the problem of enforcement
mentioned.

The proposed Permanent Court of Arbitration was another misnomer.
What was outlined in the Convention was neither a court nor permanent. It
was a list of arbiters who would be available should they be called upon to
settle disputes between states - whose sovereignty was, however, in no way
to be diminished by the so-called Court. Despite the purely voluntary
nature of the arbitral proceedings and the complete absence of any
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enforcement mechanism, states remained reluctant to add their signatures
to the Convention without reservations.

The United States put on the record its declaration that it would not
depart from its traditional policy against entangling itself in the affairs of
any foreign State; nor would it relinquish its "traditional attitude toward
purely American questions" (July 25). What that meant was that, pursuant
to the self-declared "Doctrine" of U.S. President Monroe in 1823, the
American continent was regarded as a U.S. preserve, and the United States
could ignore any European dispute that might lead to war. Turkey recorded
similar reservations, while the distinguished representative of Portugal
delivered a flowery oration that Portugal and Holland had agreed to submit
all disputes to arbitration - except those "touching the autonomy or
independence of one of the two nations." Speeches were grandiloquent,
plenary sessions were brief, committee meetings were extensive, paper was
produced in wild abundance, the language of agreements was vague or
ambiguous, and reservations were numerous. It was quite obvious that
nations were only willing to pay lip service to the peaceful principles
expressed. The 1899 Hague Conventions for the waging of war were more
important than the Convention supposedly aimed at the preservation of
peace.

DOCUMENT 19: Proceedings of the Hague Conferences
(1899)

None of the participants of the Hague Conference of 1899 was
completely satisfied with the results. It was a beginning, and everyone
recognized that further progress was necessary. After an unexpected delay
of several years, caused by the fact that two of the principal participants at
the "Peace Conference" (Russia and Japan) were at war, the planned
second international conference at the Hague was finally convened on June
15, 1907, "to give a fresh development to the humanitarian principles which
served as a basis for the work of the great international assemblage of
1899." By including representatives from Latin America, the number of
participants was increased from 26 to 44.67 After four months of
deliberation, the three 1899 Conventions were revised and improved, and
eleven new Conventions were added.68

Only three of the new Conventions could even remotely be considered
as relating to the preservation of peace. They were the revised Convention
for the Pacific Settlement of Disputes (Conv. I), a revised Convention
Respecting the Limitation of the Employment of Force for the Recovery of
Contract Debts (Conv. II), and a Convention Relative to the Creation of an
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International Prize Court (Conv. XII). An effort, led by the United States,
to establish a new Court of Arbitral Justice had to be abandoned.

Despite a number of revisions to the 1899 Convention for the Pacific
Settlement of International Disputes, the fundamental refusal of states to
submit themselves to the compulsory jurisdiction of any impartial agency
remained unaltered. The United States renewed the reservations it had
made in 1899, making clear that the new Convention could not change U.S.
foreign policy or affect U.S. attitudes. Denmark and the Dominican
Republic were prepared to submit all of their international disputes to
binding arbitration but most nations were clearly unwilling to do so. The
only progress that could be recorded was the apparent willingness of some
states to accept an Anglo-American proposal that would have provided
compulsory arbitration for such relatively insignificant differences as
problems regarding weights and measures, wages of deceased seamen, and
means of preventing collisions at sea. 69 On matters affecting "vital interests"
or "the independence or the honor" of states, the traditional views of
sovereign independence remained firmly entrenched.

The willingness of states to forego the use of force was put to another
test in connection with a convention to create an international tribunal to
deal with disputes regarding problems of naval prize. The absence of such a
court had nearly gotten Britain into war with Russia over fishing rights off
the Dogger bank in the North Sea, and for awhile it seemed that both
Britain and the United States would welcome an International Prize Court
with compulsory jurisdiction. The Convention for an International Prize
Court was widely hailed as a great step forward in the evolution of
international law enforcement. At the last moment, however, Britain
insisted upon knowing what rules the Court would apply and wanted
assurances that England would not be placed in jeopardy. It was not
possible to reach agreement on the contents of the naval code that the
Court was expected to enforce and, despite high hopes and expectations,
the idea of an International Prize Court passed into oblivion.70

Another illustration of the attitude of governments toward the
compulsory settlement of disputes can be found in the debates regarding an
aborted U.S. proposal for the establishment of a new Court of Arbitral
Justice. Many small states insisted upon equality in selection of the judges.
Although the voeu for the creation of such a court was adopted by 36 votes
and 6 abstentions, the reservations made clear that the approval was
illusory; without agreement on how the judges were to be chosen, the court
could not, and did not come into existence.

In closing the 1907 Conference, its President noted: "The nations must
be educated in such a way as to learn to appreciate and love one another
while each preserves its peculiarities and the traditions which are dear to it."
U.S. Secretary of State Elihu Root looked forward to "continual progress
toward making the practice of civilized nations conform to their peaceful
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professions."71 International law was beginning to stir, but it was clear from
the conferences of 1899 and 1907 that the governments of the world were
not much influenced by the opinions of professors and scholars and they
were not yet ready to adopt any effective system for the enforcement of
international law. 72

DOCUMENT 20: Proceedings of the Hague Conferences
(1907)

When former President Theodore Roosevelt was awarded the Nobel
Peace Prize in 1910, he suggested in his acceptance speech that the Great
Powers form a League of Peace which could, by force if necessary, prevent
the peace from being broken. He deplored the failure of the Hague
Conferences to create an executive or police power to enforce the decrees of
an arbitration court. National armament was necessary, he said, "until the
establishment of some form of international police power, competent and
willing to prevent violence as between nations." All mankind, said
Roosevelt, would be grateful for all time to the ruler or statesman who
could bring about such a new structure of international society.73 But before
progress could be made toward erecting a new international structure, there
would be intervening events of such devastating impact that governments
and peoples of the world would pay a very heavy price for their failure to
accept codes and courts for the peaceful resolution of international
conflicts.





CHAPTER FIVE: ENFORCEMENT PLANS
AFTER WORLD WAR I

It may confidently be assumed that none of the European Powers
really wanted a world conflagration. International society in 1914 was
seething with political and economic unrest. Competition for military
alignments made the constantly shifting balance of power a precarious
perch on which to rest the hopes for peace. The tinder-box was ready to
explode and governments had made it clear that they would not accept any
system for binding arbitration or judicial determination of their differences.
The absence of effective dispute-settlement machinery made war
unavoidable.

The military alliances that existed among the melange of European
States did not deter war but served as a chain to drag in additional
belligerents. Nations turned, as they had in the past, to armed force as the
only available means to enforce their particular perception of international
law. By the time hostilities were brought to a halt, four and a half years had
gone by and an estimated 10 million soldiers and 10 million civilians had
been killed, with 20 million more wounded and another 20 million dead
from epidemic and famine. The world was no better for the loss. As an
instrumentality for the enforcement of international law, warfare had
proved to be a costly failure.

The blueprint for a more secure world, where tragedies like "The
Great War" might be averted, was laid out along several distinct lines.
There was an imperative public demand, at least among the victors, that
those who had brought on the war and those who had committed atrocities
in violation of the customs and the rules articulated in the Hague
conventions of 1899 and 1907 should be held to criminal account.
Punishment of aggressors and war criminals was justified as a means of
deterring such offences in the future. The "Grand Designs" and the
teachings of scholars who had not been taken seriously in the past were
recalled as preparations were made to mobilize international law in the
cause of peace. There would have to be an international judiciary to resolve
disputes among nations; it would be part of a new organization of Powers
that would rely upon law and enforcement rather than national armies to
secure the tranquility of world society. International obligations to
maintain the peace would be set down in a constitution or covenant, and
the law so accepted by sovereign states would be enforced by sanctions
applied by the combined strength of the united Powers. No longer would
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states be free to determine for themselves whether the use of armed force
was justified; they would, in future be restrained by the limits of law. 74 Such
was the theory; experience would show that there was quite a difference
between theory and practice.
1. The Phillimore Plan For a League of Nations (March 1918)

Addressing a joint session of the U.S. Congress on January 8, 1918,
President Woodrow Wilson outlined "Fourteen Points" that would be the
basis for peace. It culminated with a call for a general association of nations
which would be bound by specific covenants to mutually guarantee the
political independence and territorial integrity of all states. 75 The influence
of peace societies in the United States and Great Britain was clearly visible
as those nations took the initiative in creating the new organization.76 When
the Preliminary Peace Conference convened in Paris, the plans for a League
of Nations to serve as the foundation stone for a new structure of
international society was high on the agenda. 77 The first draft of a
convention to create a League of Nations came from Sir Walter G.F.
Phillimore, chairman of a British committee, on March 20, 1918. Lord
Phillimore was loathe to propose any scheme that might subject Great
Britain to decisions reached by majority vote of states that had little
concern for what Britain might regard as its vital interests.78 According to
his plan, each of the Allied States would agree not to go to war with
another Allied State without first submitting the dispute to arbitration or to
a Conference of the Allied States. The parties would undertake not to go to
war against the state that complied with the arbitral award or Conference
recommendation (Art. 1). If an Allied State broke the covenant by going to
war without waiting for arbitration or Conference decision, it would "ipso
facto" be at war with all the other Allied States and there would be joint
and several sanctions, "military, naval, financial and economic" (Art. 2).
Arbitration was not mandatory and the dispute could be referred to the
Conference instead (Art.4). The Conference was to enquire into the dispute
and make recommendations that did not have the force of a decision (Art.
8); nor were the parties required to assent (Art. 10). Furthermore, the
moratorium on going to war could be waived if failure to do so might result
in a continuing or irreparable injury (Art. 12). The Phillimore Plan, in
short, might delay war, but it could hardly be expected to guarantee the
peace.

DOCUMENT 21: Proposals for a League of Nations
(a)The Phillimore Plan (Mar. 1918)

2. The French Draft (June 1918)

The French submitted a plan that clearly intended to go beyond the
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British draft or what had been conceived at the Hague in 1899 or 1907. The
League would be open to all nations that were ready to offer legal and
political guarantees that they would be bound by rules to maintain peace.
The League would be composed of the heads of governments or their
delegates and the International Body thus constituted would have power to
organize an International Tribunal, to settle all legal disputes between
nations and order necessary reparation and sanctions. Non-legal disputes
could be settled by the International Body itself, with power to enforce its
decisions and those of the International Tribunal by calling upon the
economic, naval and military might of all members (Art. I). Diplomatic
sanctions would include breaking relations and excluding the wrongdoer
from the benefits of international conventions. Legal sanctions would
include pecuniary responsibility of the state as well as financial penalties
and punishment directed against "individuals whose outrages upon law or
whose actions may have endangered the maintenance of peace." Economic
sanctions would include blockade, embargo, deprivation of indispensable
raw materials or foodstuffs, and prohibition of loans (Art. II). Military
sanctions would be carried out by international forces under a commander-
in-chief appointed by the International Body (Art. Ill, IV). The French
plan did not require a large standing international army but only
contingents to be called up when required. 79 The idea of an international
army was not acceptable to other planners of the League.80

DOCUMENT 21(b) The French Draft (June 1918)

3. President Wilson's Draft (July 1918)

President Wilson played an active part in the formulation of what he
called "the constitution of the League of nations" (Preamble).81 His first
draft called for a Body of Delegates that would guarantee the political
independence and territorial integrity of the contracting parties. But the
Powers were also to "accept without reservation the principle that the peace
of the world is superior in importance to every question of political
jurisdiction or boundary" (Art. III). In order to make national arms
reduction possible, it was necessary to assure "the enforcement by common
action of international obligations" (Art. IV). Unresolved disputes were to
be settled by arbitration (Art. V). Any signatory that refused to arbitrate or
to accept the arbitral decision would "be deprived of all rights of commerce
and intercourse with any of the Contracting Powers" (Art. VI).
Furthermore, if a party went to war without arbitration or in defiance of an
award, the Contracting Powers bound themselves to unite in blockading
and closing the frontiers of that Power to commerce or intercourse with any
part of the world and "to use any force that may be necessary to accomplish
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that object" (Art. VII). Non-contracting Powers would be invited to accept
similar principles. Should hostile action be taken against a Contracting
Power by a Power not a party to the Covenant, Contracting Powers would
unite and combine their armed forces in behalf of the Contracting Power
(Art. X). Wilson thus envisaged an alliance of states that would be obliged
to settle disputes among themselves by peaceful means, or face boycott and
blockade. Aggression by a non-Contracting Power against any member of
the alliance would be met by the collective armed might of the entire
League.

DOCUMENT 21 (c) President Wilson's Draft (July
1918)

4. The Smuts Plan (Dec. 1918)

One of the most prescient proposals was submitted by Jan Christian
Smuts (1870-1950) from the Union of South Africa, which was then a
British province. He called his comprehensive memorandum "A Practical
Suggestion for a League of Nations." His proposal for a strong League of
States had many of the characteristics enunciated by Prof. Bluntschli of
Heidelberg and other authors of "Grand Designs." He knew that the world
was not ready to accept the authority of a super-sovereign and that a
League that could not be controlled by compulsion from above would have
to function by consent from below. But he warned against creating an
ineffective debating society or a League that required unanimity before
being able to act. He also realized that not all members of the League could
have equal status regardless of size, population or power. He proposed
therefore that the League consist of two distinct chambers: a general
Parliament or Conference and a Council. The Conference, in which all
states would vote as equals, would be the forum for molding public
opinion; its recommendations would not have binding effect. Effective
authority would rest with the Council composed of the Great Powers, who
would have a bare majority, and additional intermediate Powers sitting on
a rotating basis.

According to the Smuts plan, the Council could nationalize all
industries engaged in the manufacture of arms and set limits on national
armaments and armies. Smuts acknowledged that it would have been
unacceptable to try to outlaw war completely "in the present conditions of
international opinion and practice," but he hoped that if conflict could be
delayed until an objective report could be issued on the problems in
dispute, the might of public opinion could be brought to bear in time to
thwart the use of armed force. If by its nature, the controversy was legally
justiciable, such as the interpretation of a treaty, it could be resolved by
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impartial arbitration. If it was non-justiciable, because it invoked such
imprecise notions as "vital interests" or "national honor," then mediation
by the Council and the mobilization of public opinion to support the
recommendation of the Council might help avert war. The most important
remaining problem, was what to do 'if a party violated the covenant by
refusing to observe the agreed moratorium on the use of force.

In confronting the enforcement problem, Smuts wrote: "Without an
effective sanction for the keeping of the moratorium the league will remain
a pious aspiration or a dead letter." He proposed, as had Lord Phillimore
and Wilson, that the violator "became ipso facto at war with all the other
members of the league, great or small alike, which will sever all relations of
trade or finance with the lawbreaker, and prohibit all intercourse with its
subjects, and also prevent as far as possible all commercial and financial
intercourse between the subjects of the law-breaker and those of any other
state, whether a member of the league or not." It was anticipated that
economic and financial sanctions would have enormous deterrent effect,
and no further measures would be required. "My view, however," wrote
Smuts, "is that they will not be enough if unsupported by military and
naval action." The amount of force to be applied, and the contribution of
each state, was for the Council to decide, but the joint and several
obligations to use force if necessary was an essential part of the Smuts
proposal.

Smuts saw the link between justice and peace. He suggested that
colonies be placed under the control of trustees of the League until the
inhabitants were capable of choosing their own governments. The League
was to enforce principles of political freedom, equality and autonomy and
"guarantee the weak against the strong." He noted: "war is a symptom of
deep-seated evils; it is a disease or growth out of social and political
conditions. While these conditions remain unaltered it is vain to expect any
good from new institutions superimposed on those conditions."

DOCUMENT 21(d),. The Smuts Plan (Dec. 1918)

5. The Covenant (1919)

The Covenant of the League was adopted by the Paris Conference on
April 28, 1919 without any serious debate as to its terms.8 2 It was the work
of a small commission under the chairmanship of President Wilson, and, as
in all consensus agreements, the most conservative views had prevailed. The
declared goals of the new organization: international cooperation and the
achievement of peace and security by the acceptance of obligations not to



46 Enforcing International Law

resort to war; the establishment of international law; and the "maintenance
of justice" in dealings with organized peoples (Preamble).

Article 1 defined the conditions for membership. Article 2 provided
for an Assembly, a Council and a Secretariat. The Assembly would include
all members of the League but the Council would be restricted to the
Principal Allied and Associated Powers (the United States, the British
Empire, France, Italy and Japan) which would be joined by four other
Members selected by the Assembly from time to time (Art. 3, 4). Except on
purely procedural matters, the Council and the Assembly could act only by
unanimous agreement (Art. 5). The manufacture and distribution of
armaments were to be controlled by the League. How that very important
objective was to be achieved was left to the future (Art. 8). The French
proposal for international inspection and an international armed force had
not been acceptable to the British or the Americans; instead, a weak
compromise provided that a Permanent Commission would advise the
Council on military matters (Art.9). 83

The heart of the League's conception of collective security was
contained in Art. 10. Members undertook to "preserve as against external
aggression the territorial integrity and existing political independence of all
Members." The Council was to "advise" how that obligation was to be met
and the League was authorized "to take any action that may be deemed
wise and effectual to safeguard the peace." Disputes among Members were
to be submitted to arbitration, judicial settlement or inquiry by the Council,
but that did not mean that war was prohibited. Quite the contrary, it was
specifically provided that the parties had to wait three months after the
award before resorting to war (Art. 12). It was left to the Members
themselves to decide whether the dispute was suitable for arbitration. War
was not to be waged against a Member that complied with an arbitral
award and the Council would "advise" what steps were to be taken against
the state which refused to carry out such an award (Art. 13). A permanent
Court of International Justice was to hear and determine disputes of an
international character "which the parties thereto submit to it" (Art. 14).
The procedure for dealing with disputes that were not submitted to
arbitration was outlined in Art. 15: the Council would ascertain the facts,
try to effect a settlement, or issue a report and recommendations. If the
report was unanimous - after excluding the parties to the dispute -- no
Member was to go to war against the state complying with the Council's
recommendations. If unanimity was not possible, states were free to act as
they saw fit. There was thus a "gap in the Covenant," which later became
the source of considerable discussion.

The application of sanctions was described in Art. 16. Should any
Member resort to war in disregard of the Covenant (i.e. before the three
month waiting period or in violation of the unanimous report of the
Council), the transgressor would be deemed to have committed an act of
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war against all the other Members. Members were obliged immediately to
subject the violator to "severance of all trade or financial relations, the
prohibition of all intercourse between their nationals and the nationals of
the covenant-breaking state, and the prevention of all financial, commercial
or personal intercourse between the nationals of the covenant breaking
state and the nationals of any other state, whether a Member of the League
or not." The Council had the duty to "recommend" what military forces the
Members were to contribute to protect the Covenant. Members also were
required to support each other in carrying out the common financial
economic and military obligations. Violators of the Covenant could be
expelled by unanimous vote of the others. In essence therefore Art. 16
foresaw a system of cooperative economic sanctions, including boycott
backed up by military force which the Members could, if they wished to do
so, apply collectively against any violator.84

As had been suggested by Smuts of South Africa, the Covenant
contained a plan to place various underdeveloped colonies under the
administration of "advanced nations" that were mandated to treat them as
"a sacred trust of civilisation" under League supervision (Art.22). Other
articles dealt with such humanitarian endeavors as the improvement of
conditions of labor, the control of traffic in women and children, and the
prevention of drug abuse and disease (Art. 23, 24, 25).

The Covenant was a landmark in many respects. For the first time it
created a permanent organization where many states of the world could
meet to discuss problems that might jeopardize peace. It established
procedures for dealing with subjects of common concern. It outlined certain
measures of collective security. If it could control armaments, recognize
aggression and act collectively against aggressors it might deter potential
violators of international law. At least by implication, the Covenant
recognized that security and improvements of the human condition went
hand in hand. Yet, the traditions that had existed for many centuries could
not easily be surrendered by sovereign nations that considered it safer to
rely on their own might rather than the decisions of others. An
international army to enforce the rules was not accepted. Compulsory
jurisdiction of an impartial international tribunal was rejected (Art. 14).
The Covenant's provisions referring only to "recommendations" (Art. 10,
13), the need for "unanimit"" (Art. 5, 15) and the exemption of regional
arrangements such as the Monroe Doctrine (Art. 21), gave clear warning
that there would be no way to enforce the new system of international law
that was planned.

The high hopes for a new world organziation received a devastating
set-back when a minority of U.S. Senators succeeded in blocking the two-
thirds vote required to ratify the Treaty of Versailles which embraced the
Covenant.85 "The feeling of world solidarity received a death blow from the
recalcitrancy of the very state which had done more than all others to set up
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the League of Nations.86 Little could be expected from a League which did
not include the powerful nation that had been its strongest advocate. The
Covenant could not eliminate the differences and suspicions that had led
nations into world conflict. Instead of a legislative body with enforcement
powers, what was created was a permanent forum for international
conferences. The Assembly was not a place where the collective will could
be ascertained and carried out, but rather a place where the unanimous
consent of the Members might be solicited. War was not outlawed but only
delayed until prescribed procedures, hopefully leading to a resolution of the
conflict or diminution of tensions, were followed. No nation would agree to
disarm until an alternate method for settling disputes had been created.
Many of the Covenant's provisions were vague; they would have to be
interpreted and implemented before the Covenant could be used as a tool
for the enforcement of peace.

DOCUMENT 22: The Covenant of the League of
Nations (April 1919)



CHAPTER SIX: OBSTACLES TO ENFORCEMENT

I. Unwillingness to Accept Judicial Decision (1920)
Effective enforcement required a clear understanding among nations

regarding the limits of permissible conduct and some judicial-type authority
authorized to determine whether the standard had been violated. The
punishment of individual war criminals was intended to demonstrate that
international criminal law could become an instrumentality to help enforce
peace. The effort to bring to trial those Germans accused of having
launched a war of aggression and having committed a wide array of crimes
against humanity in violation of the laws of war has been detailed
elsewhere.87 An Allied Commission, appointed to report on the
responsibility of the authors of the war and the enforcement of penalties,
concluded in 1919 that the acts that had brought on the war could not
properly be made the subject of a criminal indictment since there was no
precedent for treating aggression as a crime or for personal criminal
responsibility of high governmental officials. They did recommend however
that, in future, penal sanctions should be provided for such grave outrages
against elementary principles of international law.88

The Versailles Treaty provided that the German Kaiser be tried for a
"supreme offense against international morality and the sanctity of
treaties"89 but the effort to enforce international criminal law via a new
international tribunal soon proved futile. The Kaiser found asylum in
Holland, which refused to extradite him for trial by a court composed only
of victors. Defeated Germany refused to hand over the hundreds of officers,
soldiers and seamen accused of atrocities. After much wrangling, a
compromise was worked out according to which the new German
government agreed to try alleged German offenders before a German court.
The war crimes trials at Leipzig turned out to be a farce; almost everyone
was acquitted and those who were found guilty managed to escape after
only nominal punishment.90 Condemnation of offenders, regardless of rank
or station, as a deterrent to international crime and as a means of enforcing
the existing laws of war had gotten off to a slow start. The experience of
World War I showed that there would have to be clarification of
international norms of behavior and a more objective judicial agency before
international criminal law could become an effective law enforcement tool.
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While the trial and punishment of German war criminals was being
debated, steps were being taken to establish a Permanent Court of
International Justice (PCIJ) as foreseen in Article 14 of the Covenant. At
its second meeting in London, in Feb. 1920, the Council of the League
appointed a committee of experts, "chosen from among the most eminent
legal authorities in the "vorld" to plan the establishment of the PCIJ. The
committee of ten included Professor Albert de Lapredelle of Paris, Lord
Phillimore, Dr. Loder of the Supreme Court of the Netherlands and Elihu
Root, the former U.S. Secretary of State. Root brought along James
Brown Scott who had joined him in supporting the idea of an international
court at the Hague Conferences in 1907.91 On Root's initiative, the
commission unanimously recommended creating a High Court of
International Justice "competent to try crimes constituting a breach of
International public order or against the universal law of nations, referred
to it by the Assembly or by the Council of the League of Nations.'V2 The
Court would have "the power to define the nature of the crime, to fix the
penalty and to decide the appropriate means of carrying out the sentence."
When the recommendation of the distinguished experts came before the
Third (Legal) Committee of the League, no action was taken on it; it was
felt that there was "no defined notion of international crimes and no
international Penal law. If a Criminal Court was needed it would be
preferable to create a special section within the Permanent Court."93 The
suggestion of distinguished experts that there should be created an
international criminal court was thus quietly pushed aside.

In drafting the statute for the Permanent Court of International
Justice the jurists again went beyond their mandate. Art. 14 of the
Covenant referred to a court that would be competent to hear and
determine disputes "which the parties thereto submit to it." The Jurists felt
that the PCIJ, to be effective, would have to be given compulsory
jurisdiction to deal with all international disputes - even if one of the
parties did not wish to submit the matter to judicial determination. Elihu
Root argued that acceptance of the Covenant and the Statute could be
regarded as equivalent to agreement that all international law disputes
would be submitted to the Court. But that was not what some of the
framers of the Covenant had in mind.

The Council insisted upon a strict interpretation of Art. 14. "We desire
to see the application to that court made voluntarily and not compulsorily,"
said Britain's Mr. Balfour. He reasoned that the PCIJ would have to
administer a system of international law that was changing and growing
and if its decisions might jeopardize the vital interests of states they would
not be accepted and the whole system would be discredited. He preferred a
court that would gain the confidence of states first, and then, he said, its
jurisdiction, would naturally grow and develop.94 The argument that a court
should have no power in order that it might grow into something useful did
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not sit well with other committee members, but they could hardly oppose
the distinguished representative of such a powerful state as Great Britain.
Judge Loder of the Netherlands bitterly denounced the British contention
that "the time is not yet ripe" as a political argument to which the
committee had been forced to yield. "Well," said Judge Loder, "we will go
more slowly if you desire, even to the point of losing an opportunity to go
forward. You desire that today shall be yours; today, therefore shall be
yours, but tomorrow will be ours" (Plenary, Dec. 13, 1920).

Others who spoke in favor of a court with compulsory jurisdiction
included Belgium, Uruguay, Brazil, Roumania, Panama, Colombia, China,
Portugal, Cuba and Bolivia. The Italian delegate argued that "no law can
exist without being enforced." He warned that if states were allowed to
resort to war instead of being required to appear before a court, "The
Tribunal will disappear and with it the League of Nations." To break the
deadlock, Switzerland proposed that states be given an option to accept an
article of the PCIJ statute, Article 36, which would require compulsory
jurisidiction in all cases involving the interpretation of a treaty, reparations
and inquiry into actions likely to involve the breach of an international
engagement. If states wanted to bind themselves to judicial settlements
beyond those general provisions they could, of course, always enter into
separate agreements extending their committment to the PCIJ. France's
Leon Bourgeois, who favored compulsory jurisdiction, was prepared to
compromise. He felt that getting the court started, even on an inadequate
basis, was better than delay. He knew that the necessary measures of
enforcement were lacking and that the Court would "always be incomplete
as long as they are lacking." He and others, like Nicholas Politis of Greece,
who were prepared to compromise, were eager to start building the edifice
which, in the words of Minister Hagerup of Denmark, had to be put
together "stone by stone" (Dec. 13).

Despite its obvious deficiencies, the proposed PCIJ was an
improvement upon what had existed before. The 1899 so-called Permanent
Court of Arbitration - that was in reality only a panel of arbiters - had
satisfactorily disposed of only a dozen disputes voluntarily submitted.95 The
new PCIJ would have a permanent location and would also be available to
act on whatever judicial matters states might be willing to entrust to it. The
problem of selecting the judges, that had proved such an insurmountable
barrier in the Hague in 1907, had been resolved; judges would be
nominated by national groups associated with the existing Court of
Arbitration and final selection would be made by joint action of the
Council and the Assembly. Procedures for the functioning of the World
Court had been agreed upon. The absence of any special enforcement
provisions beyond the general terms of the Covenant was a recognized
shortcoming, but many of the delegates hoped that more progress could be
made at a later stage in the development of international law.
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DOCUMENT 23: League views on Compulsory
Jurisdiction for a World Court (1920)

2. Reluctance to Accept the Burdens of Sanctions (1922-1930)

Article 16 of the Covenant contained the "economic weapon." Despite
its references to the use of combined military force, the only sanctions that
were mandatory were blockade and boycott. If measures of economic
coercion were to be effective, they would have to be applied promptly and
comprehensively by all states acting in a coordinated and collective way. 96

States that were not members of the League would have to cooperate or
run the risk that they too would be blockaded. This created hazards and
possible hardships for all sides. To prevent unfair burdens falling on poorer
states, it would be necessary to share costs and losses in an equitable way.
Furthermore, as some Scandinavian countries bordering the Soviet Union
pointed out,9 7 if a small state sought to blockade a powerful neighbor, that
would probably invite an immediate invasion by the aggressor. They
themselves proposed that the Council be given authority to modify the
obligations prescribed by the Covenant. The First Assembly was inclined to
recognize the merit of the argument, and appointed an International
Blockade Committee to study the problem and settle "the general plan of
action, the organisation of the more permanent machinery required and the
principles on which it should work.9 8

Article 8 of the Covenant declared that "maintenance of peace requires
the reduction of national armaments to the lowest point consistent with
national safety and the enforcement by common action of international
obligations." The reduction of armaments was to be the subject of a
Disarmament Conference for which a Preparatory Commission was
appointed. The Commission recognized that the level of armaments
necessary for the safety of a nation would depend upon the assistance it
could reliably expect to receive from other states if it was attacked. No
nation could be required to disarm without knowing what aid it would
receive from others and what military assistance it might be called upon to
render in the common defense. The degree of disarmament mandated by
Art. 8 was thus dependent upon the sanctions that would be needed under
Art. 16.

A number of resolutions adopted in 1921 showed that states were most
reluctant to bind themselves to take the economic measures necessary to
enforce the Covenant. One such resolution stipulated: "It was the duty of
each Member of the League to decide for itself whether a breach of the
Covenant had been committed" (Res. 4). Another provided: "The Council
shall recommend the date on which the enforcement of economic pressure,
under Article 16, is to be begun. . ." (Res. 8). Diplomatic relations were not
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to be broken completely but only restricted to a certain extent (Res. i1, 12).
Limits were also set for certain of the economic pressures that were to be
applied (Res. 14, 16).

A small sub-committee headed by Lord Robert Cecil, who has been
called "the true architect of the Covenant'9 and who favored a League run
by the Great Powers,100 proposed that Article 16 be amended to authorize
the Council to decide whether or not there had been a breach and to
recommend the date for the application of sanctions, as well as the states
that should be exempt from the enforcement obligation. Although the
resolutions and amendments were never formally ratified, as required by
the Covenant, they nevertheless became the accepted "rules for guidance."
Article 16 was eviscerated by interpretation. It was clear that the hands that
held the economic weapon were beginning to quiver.101

M. Louis de Brouk~re of Belgium, who prepared a report on the
enforcement provisions, anticipated that the surest outcome of inaction by
the League would be "the destruction of the League itself and the death of
all the hopes which the nations have built on it" (Par. IV, Sec. 3). He
castigated the new "interpretations" of the Covenant: "To say that
ambassadors only will be recalled under an article which definitely requires
the breaking-off of all personal relations; to say that certain commercial
relations will be gradually severed when the text demands that they should
all be broken off forthwith, is to make an almost ridiculous use of a clause
in which peoples most exposed to aggression see their supreme safeguard"
(Par. V, Sec. 5). De Brouckbre recommended specific steps that he
considered essential if the sanctions called for in Art. 16 were to be applied
quickly and effectively. Permanent machinery would be required in order to
keep currently informed about the economic and financial condition of
many states. Domestic legislation might be needed to enable states to take
enforcement measures without delay. The. rights and attitudes of non-
belligerents would have to be clarified since dependent states might be
fearful about antagonizing a powerful neutral. 102

DOCUMENT 24: Obstacles to Enforcement
(a) The de Brouck~re Report (1926)

It would also be necessary to work out some system to equalize the
financial burdens that would result from efforts to enforce the Covenant. A
1930 draft convention to provide financial assistance to states subjected to
aggression, and to those called upon to apply sanctions, left the
equalization problem to the discretion of the League's Council (Art. 2).
Furthermore, financial assistance was conditional upon acceptance of the
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general disarmament plans (Art. 35). Since no agreement on disarmament
was ever reached, the Convention for Financial Assistance to Victims of
Aggression remained a dead letter.

DOCUMENT 24(b) Financial Assistance to States Victims
of Aggression (1930)

3. The Attraction of Traditional Sovereignty (1924-1928)
It was quite clear from the expressed doubts, hesitations and strained

interpretations of the language in the Covenant that powerful states were
unwilling and weak states were unable to accept the risks and costs of
effective enforcement action. The "economic weapon" would prove to be an
empty gun. Some scholars could foresee that "no responsible European
statesman would venture to stake his reputation and the security of his
country on the potential protection of the League in case of international
disturbance."1 03 Traditional sovereignty, alliances and self-help seemed to
offer more security than a new and complicated system that had never been
tried.

The problems of implementing the enforcement provisions of the
Covenant were so complex and threatening that states began to cast their
eyes back to the old system of bilateral or multilateral treaties that had
proved ineffective in the past. Committees of the League drafted model
treaties of mutual assistance that were essentially non-aggression pacts
coupled with assurances that in exchange for arms reductions the
signatories would join in mutual defense. Guarantees and disarmament
were linked; the one being the reward for the other.104 A Protocol for the
Pacific Settlement of International Disputes, which required the signatories
to accept binding arbitration, was unanimously approved by the League
Assembly in Geneva in 1924 - but was never ratified. 105

A number of regional security agreements were reached at Locarno in
1925 and 1926 in which the European signatories promised not to go to war
except in self-defense and to settle their differences by binding judicial
decision or conciliation, and to assist any party that became the victim of
unprovoked aggression. What was meant by self-defense or what would
constitute an unprovoked act of aggression was not made clear. The
language of the agreements was sufficiently ambiguous to offer the
signatories legal arguments that might justify whatever actions were deemed
necessary for the protection of their own national interests.106 A wide
assortment of model agreements offering a large variety of security
arrangements was prepared by the Arbitration and Security Committee of
the League. 107 But there were few takers.
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Rhetoric became a substitute for effective enforcement. In 1927, the
Assembly of the League declared that all wars of aggression "are and shall
always be prohibited" and that all Members were under an obligation to
settle their disputes by pacific means. 108 How the obligation was to be
enforced was not mentioned. A similar declaration the following year by
French Foreign Minister Aristide Briand, led to a General Treaty for the
Renunciation of War. It consisted of two brief substantive articles which
renounced war "as an instrument of national policy" and promised to settle
all disputes among signatories by "pacific means."' 09 The Treaty was signed
at Paris in 1928 by representatives of fifteen nations, including U.S.
Secretary of State Kellogg, and promptly acceded to by 48 others. The
Kellogg-Briand Pact contained no provisions for enforcement. On the
contrary, the United States and Great Britain made clear in explanatory
notes that their inherent right of self-defense remained unimpaired and it
was up to them to decide when that right could be asserted to protect their
own vital interests.110 The conclusion was reached that, in the last analysis,
compliance with the Covenant had to be left to the good faith of the
Members."'

In exasperation, France renewed its appeal for the creation of an
international force "to repress war and to bring immediate assistance to any
state victim of aggression."l 12As it had when the League was first proposed,
France again called for compulsory arbitration, clarification of international
law, arms control and international law enforcement by an executive
authority exercising control over international armed forces. It was "a
choice between a League of Nations possessing executive authority and a
League of Nations paralyzed by the uncompromising attitude of national
sovereignty."3 A similar view was expressed by Professor Hindmarsh of
Harvard who condemned the international anarchy that was inherent in a
system of state self-help characterized by arbitrary force. He called for "a
strengthening of the system of international law, acceptance of obligatory
jurisdiction and provision for international enforcement.""114 But
Governments could change at only a slow pace. For the first time in history
a League of Nations had been formed and a Covenant had been signed. The
Kellogg Pact reiterated the goal of many nations for a peaceful world.
Sovereign states were not ready to take the risks or pay the price for peace
by surrendering a portion of their sovereignty. They wanted international
law and international law enforcement in theory - but in practice it was
quite another story." 5
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CHAPTER SEVEN: ENFORCEMENT IN PRACTICE
AFTER WORLD WAR I

1. Dispute Between Finland and Sweden (1921)

The League was off to a hopeful start with the settlement of a number
of border and territorial disputes that arose during the 1920's. The Aaland
Islands, located between Finland and Sweden were largely inhabited by
some 27,000 persons of Swedish ethnic origin. They demanded self-
determination in order to unite with Sweden. When tension flared, Britain
brought the problem to the Council of the young League. After some
hesitation, the parties agreed to be bound by the Council's recommendation.
The Council concluded that Finland's de jure sovereignty should be
respected but that the Aalanders should receive guarantees that their
cultural and legal rights would be protected. It was left to the parties
themselves to work out the details, but the Council made clear that should
they fail to reach agreement, the Council would intervene and "see to the
enforcement" of appropriate guarantees. 116 The Swedish government
protested, but in the end accepted the Council recommendation. This early
diplomatic victory encouraged statesmen to believe that the only sanction
required for peace was public opinion reinforced by the Council's threat to
take enforcement action.117

DOCUMENT 25: League Settlement of Territorial
Disputes
(a) Dispute between Finland and Sweden over the
Aaland Islands (1921)

2. Dispute Between Albania and Yugoslavia (1921)

Another territorial dispute arose regarding the border between
Albania and Yugoslavia. In November 1921, the British government, upon
learning that Yugoslavian troops had entered northern Albania, requested a
meeting of the Council in order to consider sanctions under Art. 16. After
reminding the parties that sanctions might be applied, it took only a few
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days to settle the dispute. The parties agreed to accept frontiers fixed by the
Council of Ambassadors that had been nominated by the Principal Allied
and Associated Powers pursuant to Art. 87 of the Versailles Treaty to
delimit certain Polish boundaries.118

DOCUMENT 25(b) Dispute between Albania and
Yugoslavia (1921)

3. Dispute Regarding Upper Silesia (1922)

In 1922, the League helped to resolve a German-Polish territorial
dispute regarding Upper Silesia, a mining area inhabited by both Germans
and Poles. The Versailles Treaty (Art. 88) called for a realignment of the
boundary after taking account of the economic requirements and wishes of
the inhabitants. A plebiscite showed that 60% of the population desired to
be united with Germany; 40% voted to remain with Poland. Partition was
not feasible since the region was one cohesive industrial entity, throughout
which the ethnic groups were scattered. France, interested in weakening
Germany, desired the entire industrial triangle to go to Poland. Thus
encouraged, Poland occupied the area by force in May 1921 and had to be
driven out by Allied armies. The dispute was referred to the League where
experts worked out a convention which created a special regime to govern
the divided area for a period of fifteen years. A mixed commission was
formed to settle grievances, and an arbitration court was created to settle
legal disputes. The regime functioned effectively until its term expired in
1937.119

4. Disputes Between Czechoslovakia, Poland and Hungary (1923)
A border dispute between Czecholslovakia and Hungary was

reconciled in 1923. Another border disagreement between
Czechoslovakia and Poland was also resolved that same year. In both cases,
the availability of the Council of the League and the PCIJ had a pacifying
influence and helped to bring about a peaceful solution.120

DOCUMENT 25(c) Dispute between Czechoslovakia,
Hungary and Poland (1923)

5. Dispute Between Turkey and Iraq (1925)

Another illustration of enforcement through negotiation and law can
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be found in the League's handling of a boundary conflict between Turkey
and Iraq. The 1923 Treaty of Peace with Turkey provided that any border
disputes would be referred to the Council of the League.12' The Council
considered the problem extensively in 1924 and 1925.122 With the aid of
independent experts, who studied the problem on the spot, and the help of
an advisory opinion from the PCIJ, the Council, acting by unanimous vote
(without including the votes of the parties) was able to fix the border and
have it accepted by the states concerned.' 23 The settlement was further
evidence of the value of the League's intervention.

DOCUMENT 25(d) Dispute Between Turkey and Iraq
(1925)

6. Dispute Between Greece and Bulgaria (1925)

In October 1925, shots were exchanged between Greek and Bulgarian
sentries on their common border. A Greek army Corps advanced into
Bulgarian territory and Bulgaria promptly invoked Article 11 of the
Covenant and called for action by the Council. Within a week, the Council
was able to bring about a cease-fire and the withdrawal of troops to their
respective territories. After appropriate on-site investigations, and a report
from a commission of inquiry, the Council, acting by advance consent of
Greece and Bulgaria, unanimously adopted the report requiring Greece to
pay reparations and to take measures to prevent the repetition of such
incidents.124 It was reported that, behind the scenes, Britain and France had
talked about "a naval demonstration and even of sanctions under Article 16
of the Covenant." In the words of the reporter: "The machinery of the
Covenant had worked exactly as it was meant to do."125

DOCUMENT 25(e) Dispute between Bulgaria and Greece
(1925)

7. Dispute Between Bolivia and Paraguay (1928)

Toward the end of 1928, a series of border disputes erupted regarding
the Chaco region that lies between Bolivia and Paraguay. Council President
Briand sent telegrams to the heads of both governments calling upon them
to respect their obligation under the Covenant by settling their differences
peacefully. Bolivia denounced what it regarded as aggression by Paraguay,
but both governments agreed to accept the Council's recommendations.
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The Council, no doubt in deference to U.S. attitudes regarding European
intervention in American affairs, referred the dispute to the Pan-American
Conference which resolved the difficulty (at least for awhile) by mediation.
The intervention by the League's President was highly praised by several
Latin American delegations that looked forward to further League action in
maintaining peace in their area.126

The effectiveness of the League's intervention in connection with such
border incidents as those referred to above may have been influenced by the
fact that the major Powers were not significantly affected and their vital
interests were in no way jeopardized by the outcome.2 7 In any case, it began
to appear to even such distinguished international lawyers as Professor
Manley Hudson of Harvard that a revolution had occurred in the method
of conducting international affairs. He noted that a permanent and
continuous machinery had been created whereby many nations (there were
42 in 1920 and 56 by 1926) could cope with international problems.
Professor Hudson felt that, at last, attention could be fixed on the
legislative needs of world society.128

While the Council was dealing with various disagreements that
threatened the peace of Europe,129 the PCIJ was busy rendering decisions
on disputes voluntarily submitted for judicial determination. By 1930 nearly
50 Judgments and Advisory Opinions had been rendered by the Court and
in no instance had any party defied the Court by refusing to give effect to
its judgment.130 The Court and the Council had managed to settle many
disputes that might have threatened the peace; it had not been necessary to
invoke sanctions or the use of armed force. The plan of the Covenant,
despite the absence of an international army, seemed to be succeeding in
enforcing international law. Another Harvard scholar believed that "the era
of self-help, a sort of state of nature era in the history of the society of
states, is drawing to a close." 31

8. The Conflict Over Vilna (1920)
Progress in enforcement did not move forward in a straight line; signs

of weakness appeared in a number of situations. An early indication of the
League's hesitation to apply enforcement measures arose in connection with
an armed clash in the city of Vilna. The Versailles Treaty had left Poland's
eastern boundary to be determined at a later date. Vilna, which was
occupied by the Russians, was claimed by Poland and Lithuania. An initial
clash ended when the parties agreed to withdraw their troops and accept a
provisional boundary to be set by League experts. It appeared that the
prestige of the League had enabled it to establish peace. But that illusion
was shattered in October 1920 when Russia, about to end its war with
Poland, ceded the city to Poland - after having earlier ceded it to
Lithuania. A Polish General, supported by the local population, promptly
re-occupied the city. Lithuania called upon the League to apply sanctions
pursuant to Art. 16 of the Covenant.32
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Great Britain and France - the dominant forces in the League -
wanted a strong Poland as a buffer against the Soviet Union. They were not
eager to apply sanctions against their Polish ally. Instead of voting for
sanctions, the Council called for a "popular expression of opinion," with
freedom of choice to be assured by the presence of an international armed
force under League supervision. Britain and France were to supply four of
the seven companies, with the remaining troops coming from Belgium and
Spain. The willingness to establish an international force was a significant
innovation.

Lithuania, uncertain of the outcome of a plebiscite, opposed it.133 A
conference in the nature of an arbitration proceeding then recommended
the creation of two autonomous districts, but that proposal was rejected by
both sides.134 The dispute became dormant when, in 1923, the Polish fait
accompli was recognized by the Conference of Ambassadors. Lithuania lost
Vilna but, as compensation, she was given the port city of Memel, which
was taken from Germany. 135

The best that can be said for the League's intervention in connection
with the Vilna dispute was that it kept the parties talking rather than
fighting for about two years and that the cooling-off period helped to avert
renewed warfare. The League's readiness to, form an international army to
assure the fairness of a local plebiscite was a positive step even though the
army was never actually assembled. On the other hand, the Vilna dispute
indicated that the major Powers were not really ready to apply sanctions
when it was not in their own interest to do so. Some critics have pointed to
the League's handling of this dispute between Poland and Lithuania as "a
record of duplicity" in which the Foreign Offices of France and Britain
allowed power politics to dominate their actions. Professor George W.
Keeton of England concluded: "The analysis of critical League disputes will
show that in them genuine support of the League by the Great Powers
never existed, and that responsibility for the breakdown of the League's
machinery is a very heavy one, which will earn full condemnation from the
historian of the future.' 136

DOCUMENT 26: League Report on the Organization of
an International Force for Vilna (1920)

9. Re-Occupation of the Ruhr (1923)

A further premonition of things to come appeared when the French
and Belgian governments reoccupied the German Ruhr in January 1923.
They claimed that they were entitled to do so under Articles 429 and 430 of
the Versailles Treaty as a means of forcing Germany to live up to its



62 Enforcing International Law

reparations obligations.137 There was widespread fear that the invasion
would renew the war. Great Britain led the demand for intervention by the
League, but League action was blocked by France. It was an early example
of how a great power could prevent the Council from even considering a
question on which the security of the world might depend. 138

10. Italian Occupation of Corfu (1923),
Another example of Council hesitation to assert authority appeared in

a dispute between Italy and Greece regarding Italian occupation of the
Greek Island of Corfu in September 1923. What prompted the occupation
was an incident involving the murder of four Italian nationals who were
members of a military mission appointed to advise the Conference of
Ambassadors. The murders took place on Greek soil, and Italy sent an
ultimatum to Greece demanding an immediate investigation, execution of
the assassins and payment of a heavy indemnity to Italy. 139 Considering the
Greek response to be unsatisfactory, Italy's Dictator Mussolini ordered the
bombardment and occupation of the Greek island. When Greece placed
what it regarded as a clear act of aggression before the Council, Mussolini
threatened to withdraw from the League if the Council intervened. Italy
was ready to have the issue considered by the Conference of Ambassadors,
where Italy had a more decisive voice. The Council was faced with a
challenge to its own competence.

France, which needed political support for its recent invasion of the
Ruhr, had very little to say. Britain's Lord Robert Cecil had not the
slightest doubt as to the competence of the League of Nations to deal with
the matter, and several other states agreed (Sept. 6). But the Italians
remained adamant and, about 10 days later, the British were more
conciliatory. Lord Cecil explained the primary goal of the Covenant was to
encourage peaceful settlement by any means rather than to invoke sanctions
or other enforcement by the Council (Sept. 17). Italy expressed its gratitude
to Britain but the Swedish representative on the Council expressed his
disappointment: "It seems to me that the public opinion of the world will
have some difficulty in understanding how these reprisals, which have been
called pacific reprisals, can be altogether innocent and can be in conformity
with the spirit of the Covenant" (Sept. 18).

The Conference of Ambassadors finally resolved the substantive
controversy by imposing a heavy fine on Greece in exchange for Italy's
withdrawal from Corfu. It can be said in justification of the Council's
surrender of its authority that within a month, the entire dispute was settled
and the threat of war had passed. But what the incident indicated was that
a state could commit aggression by the bombardment and occupation of
the territory of another state and yet the Council of the League would do
nothing to enforce the Covenant. Italy's ultimatum and its argument that
the invasion was justified as a lawful reprisal posed a threat to all small
states. As in the case of the dispute over the Vilna District, and the
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occupation of the Ruhr, the Corfu incident illustrated that a nation
prepared to use force could have its way, even if the actions violated
international law. Some were beginning to say that the Covenant was no
more than a scrap of paper and the League was "deprived of its raison
d'&tre." 140

DOCUMENT 27: League Intervention in the Corfu
Incident Between Italy and Greece (Sept. 1923)





CHAPTER EIGHT: THE BREAKDOWN OF INTERNATIONAL
LAW ENFORCEMENT

1. Japan's Invasion of Manchuria (1931)

As the League entered its second decade, the serious shortcomings of
its system began to become even more apparent. In September 1931, the
League confronted "the first great conflict it was called upon to solve."' 41
Japan, which had a long history of trying to expand its influence in China,
used a minor border incident as a pretext to invade and occupy Manchuria.
China, militarily much weaker than Japan, promptly appealed to the
League to safeguard the peace. The President of the Council called upon
the two governments to act with restraint. In reply, he received assurance
that Japan had no territorial designs and that its troops would be
withdrawn. On September 30, the Council acknowledged the Japanese
promise and asked to be kept informed of further developments.

On October 22, the Council again called upon Japan to withdraw
from Manchuria, and the United States appealed to Japan to respect the
Kellogg-Briand Pact. As it began to become obvious that Japan did not
intend to comply, Council members were divided about what they could do
about it. Neither Japan nor China had declared a formal state of "war" and
therefore the "incident" did not violate the Kellogg Pact. As long as
Members of the League could regard Japan as not being in breach of the
Covenant they could avoid enforcement action without "becoming formally
guilty of a patent disregard of their legal obligations.' 42 The Council, eager
to avoid sanctions if possible, appointed a small Commission of Enquiry,
headed by Lord Lytton, to survey the scene and report back. 143

On January 10, 1932, China called for League action pursuant to Art.
10, that guaranteed the territorial integrity of Members, and Art. 15, with
its implied threat of sanctions under Article 16. Japan, in the meanwhile,
proclaimed the autonomy of what was in reality a puppet regime in
Manchuria, which it re-named Manchukuo, and Japanese troops advanced
into Shanghai. Great Britain and France, as well as other states, continued
to remain aloof from the controversy. 1" On February 19, 1932, the dispute
was referred to the Assembly.14 5

The United States, eager to protect the "Open-door policy," did
nothing more than notify China and Japan that it would not recognize any
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treaty brought about by means contrary to the Pact of Paris.146 Non-
recognition of illegal gains was the only sanction that was threatened.
American voices were raised in support of a policy of neutrality and the
argument was made that the best way to assure peace was cooperation and
reconciliation. Sanctions under Art. 16 were seen more as a threat to peace
rather than as an instrumentality of peace enforcement. Prof. Borchard of
Columbia wrote: "We must take the road back."1 47 The isolationist view was
echoed in Great Britain. Prof. James Brierly, addressing the Grotius Society
in 1931, argued that Great Powers could not be expected to be bound in
advance to commit armed forces in support of an unspecified future cause.
He felt that thie Covenant had gone too far. He quoted approvingly from an
article in the London Observer which pointed out that practically none of
the League members was ready to lift a finger to help China, which was
10,000 miles away, in a war with Japan. The Observer warned against
Britain becoming involved in a "League War."' 48

The Commission of Enquiry appointed by the League concluded, in
Sept. 1932, that the military operations of Japanese troops in Manchuria
could not be regarded as legitimate self-defense. Recognizing the realities of
the situation, the (Lytton) Commission outlined a number of principles that
might lead to peace in the area, including the creation of a special regime
for its administration. Japan replied that self-defense was an inherent right
and both the U.S. and Britain had insisted, when they signed the Kellogg
Pact, that each nation could determine for itself when it was necessary to
defend itself. The Council was stymied and referred the problem back to the
Assembly.

DOCUMENT 28: League Action regarding Japan's
Invasion of Manchuria
(a) Report of the Lytton Commission (Sept. 1932)
(b) Japan' Argument in the Council of the League (Nov.
1932)

When the Assembly met on December 7, 1932, Uruguay expressed the
concern of many small nations that the question was "fraught with the
gravest consequences for the future of the whole League." M. Paul-Boncour
repeated earlier French reminders that "the Covenant of the League of
Nations does not authorize a state, however well founded its grievances
against another state, to seek redress by methods other than the pacific
methods set forth in Article 12 of the Covenant." Acknowledging that the
League, because it possessed no collective means to enforce order, would be
inclined to show timidity, he went on to propose further efforts at
conciliation. The British delegate also recognized that failure to act against
a state that had flouted the Covenant would have serious consequences for
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the League. Yet, instead of calling for sanctions as the Covenant required,
he too called for conciliation, and concluded with a recitation from
Abraham Lincoln's second inaugural address which referred to "charity for
all."

DOCUMENT 28(c) Assembly Session (Dec. 1932)

The League had exposed Japanese aggression and mobilized large
segments of public opinion in support of China. It had produced a factual
report, but its recommendations were for conciliation rather than
enforcement. On February 24, 1933, the Assembly, acting on the advice of
the Council, unanimously endorsed the conciliatory Lytton commission
recommendations. China declared her readiness to comply, but Japan
opposed it.149 It was a turning point in history.150 A major Power had
chosen to settle a dispute by force without submitting it to prior arbitration,
judicial decision or consideration by the Council. It challenged the
enforcement power of the League. Unfortunately it came at a time when the
world was struggling with a severe economic depression and nations were
more eager to diminish the burden of armaments than to contain aggression
in a distant part of the world. France was more concerned with the rise of
German revanchism. The strong powers upon whom enforcement depended
were in no mood to exert coercive power and the weak nations could not
undertake the responsibility alone. They learned that they could not rely
upon powerful neighbors for protection. With both the U.S. and the
U.S.S.R. out of the League, there were no outstanding personalities to
provide necessary vision and leadership. Members were unwilling or unable
to enforce their own Covenant. Japan exposed the weakness of the
Assembly of nations and, as a final act of contempt, on March 27, 1933,
served notice that it was quitting the League.

DOCUMENT 28(d) Japan Quits the League (Mar. 1933)

2. Wars in South America (1932-1935)

The League sought to restore peace in various regions even though its
members were not prepared to exercise coercive power. A conflict arose in
September 1932 when a band of Peruvians re-occupied a region known as
Leticia which had been ceded to Colombia by Peru in 1928. The League, as
it had done in the Chaco in 1928, appointed a committee to conduct an



68 Enforcing International Law

on-site inspection and report back with recommendations for ending the
conflict. Following the committee's report, the Council, on March 18, 1933,
called upon Peru to withdraw. Peru continued to prepare for war; the
League did nothing. On April 30th, a coup brought a new President to
power in Peru and he was prepared to accept the League's recommendations.
A League Commission was appointed to administer the area and maintain
order by the use of military forces of its own selection. The U.S. was a
member of the Commission and the area was effectively administered until
it was turned over to the sovereign control of Colombia in June, 1934. The
League had not sought to enforce its recommendations, but since they were
eventually accepted, it was credited with playing a useful role in restoring
and maintaining peace.

DOCUMENT 29: Wars in South America
(a) Dispute between Colombia and Peru (1932-1934)

The border dispute between Bolivia and Paraguay concerning the
Chaco region flared up again in 1932. It was the duty of the League to
uphold the Covenant by appropriate action, yet Washington was not eager
to have the European states intervene in what the State Department
considered to be an American preserve, and the Council was not eager to
get involved if it could be avoided. The Conference of American States
appointed a neutral commission consisting of the U.S., Colombia, Cuba,
Mexico and Uruguay, to try to find a peaceful solution.151

As hostilities grew between the two League Members, the Council
urged that a Commission of Inquiry, much like the Lytton Commission, be
sent to the Chaco to report on the facts. On February 23, 1933, Britain and
France called upon the Council to organize an embargo against further
shipment of arms to the belligerents. Weapons-suppliers refused to curtail
their arms trade unless all states did the same. The U.S., bound by
neutrality laws, was not prepared to do so at that time. On May 14, 1934,
Bolivia, whose military situation had grown worse, called for Assembly
action pursuant to Art. 15 of the Covenant.152

On November 24, 1934, the Council recommended that both parties
sign a treaty that had been drafted by Latin American delegates and the
Secretariat153 Bolivia was willing to sign, but Paraguay refused, thereby
risking sanctions under Art. 16. The Assembly called for an arms embargo
against Paraguay but not against Bolivia. Following the example set by
Japan, Paraguay denounced the embargo as a one-sided sanction not
authorized by the Covenant since the aggressor had not been determined,
and gave notice that it was withdrawing from the League. A group of



The Breakdown of International Law Enforcement 69

mediating States arranged a truce and peace conference in 1935, whereupon
the Assembly lifted the embargo and declared the war to be at an end. 154 It
was more a pseudo-settlement than a real one; Paraguay and Bolivia
continued to battle until both were exhausted. After a succession of internal
revolutions in both countries, peace was finally reached in July 1938.155

DOCUMENT 29(b) Dispute between Bolivia and
Paraguay (1932-1935)

Before the next challenge to the League is considered, it is worth
noting other events related to international law enforcement. A worldwide
disarmament conference was convened in Geneva in 1932, where French
General Tardieu renewed the proposal made by Leon Bourgeois in 1919
that an international military force be established under League
supervision. France declared its readiness to contribute specific units to
help enforce League decisions anywhere in the world, but the French plan
was again rejected.156 Following the assassination in 1934 of King
Alexander of Yugoslavia, there were intensive efforts to adopt an
international convention to prevent and punish acts of terrorism. The years
of efforts came to naught.1 57 The unwillingness of the world community to
take effective measures to enforce international law was almost an
invitation for lawless states to impose their will by force of arms. Hitler
Germany, demanding equality with other Powers, began to rebuild the
German arsenal. Other nations of Europe, feeling themselves threatened,
and recognizing that the League was unable or unwilling to assert
enforcement powers, again looked to their own arms and alliances for
protection.

3. Italy's War Against Ethiopia (1935-1936)
The epitaph of the League of Nations was written by the events

surrounding Italy's war against Ethiopia. In 1933, Benito Mussolini, Italy's
Fascist Dictator, who had defied the League by his actions at Corfu a
decade earlier, decided to annex a portion of Ethiopia as part of a plan for
colonial expansion. A border incident in December 1934 provided the
excuse for an Italian attack, as Italy refused to honor a treaty with Ethiopia
that required arbitration. On January 15, 1935, Ethiopia, a member of the
League, asked that the conflict be placed on the League's agenda. Italy
denied any aggressive intentions, and although the Ethiopian appeal was
obviously justified, France and England, themselves colonial powers, were
not inclined to intervene, particularly since France still looked to Italy for
possible protection against a German threat.

When the dispute came before the Assembly on September 11, 1935,
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Ethiopia's representative reminded the delegates of the Covenant's
guarantee of Members' territorial integrity, and asked whether the
Covenant was "no more than a dangerous illusion." He called for an
international commission of inquiry to ascertain the truth, and promised to
accept any reasonable solution. He appealed to "the heart of humanity... not
to allow this great injustice to be done and the soil of Africa to be stained
with the blood of their brethren." Sir Samuel Hoare of Great Britain
reaffirmed his government's interest in collective security but noted that the
burdens would have to be borne collectively.158 French Prime Minister
Laval, proclaiming that France would carry out its obligations, casually
mentioned that he had already struck a separate deal with Mussolini.59 The
United States, bound by a Neutrality Act and an isolationist clique in the
Congress, felt obliged to treat aggressor and victim equally by denying arms
to both.160

The Committee appointed by the Council concluded that "the Italian
Government has resorted to war in disregard of its covenants... 16 At a
Special Session of the Assembly on October 9th and 10th, fifty of the fifty-
four Members went on record as supporting the conclusion against Italy.
Only Albania, Austria and Hungary said they could not apply sanctions
against their friend and neighbor; their restraint seemed based more on fear
than principle. The Soviet Union called for collective action, and little Haiti
warned: "There are not two truths - one for Africa and the other for
Europe... great or small, strong or weak, near or far, white or coloured, let
us never forget that one day we may be somebody's Ethiopia."

DOCUMENT 30: League Debates Regarding Italy's
Invasion of Ethiopia
(a) Assembly Considerations (Sept.-Oct. 1935)

It could not have been a clearer test. Italy, a Member of the League,
had gone to war in violation of the Covenant. Art. 16 prescribed that the
violator was presumed "ipsofacto to have committed an act of war against
all other Members of the League" and economic and other sanctions would
immediately be triggered. England and France exchanged memoranda
pledging solidarity in military, air and naval assistance. Greece, Turkey,
Yugoslavia and Spain joined in assurances that Art. 16 would be faithfully
applied.162 It appeared that aggression was about to be met by the organized
might of peace-loving States.63 Prof. Arnold McNair of Cambridge hailed
the action of the League as of great historical significance. International law
would be enforced by collective sanctions, including prohibition of loans
and credits and blocking the import or export of key materials. McNair



The Breakdown of International Law Enforcement 71

repeated a memorable phrase of General Smuts: "Mankind is on the
march.' 64

Everyone recognized that effective enforcement required coordinated
action by many states; a host of committees were working out the technical
details. An embargo on arms destined for Italy and lifting of the embargo
on arms to Ethiopia went into effect almost immediately.165 Stopping Italian
imports and exports required more time, as did the preparation of financial
assistance to states that would be unfairly burdened by the enforcement
measures. 66 Lists of vital commodities and resources were prepared. A
special committee was seeking support from non-Member nations. Some
Members needed minor exemptions for special reasons, and existing
contractual obligations raised certain legal problems such as whether the
Suez canal could be closed to Italian ships even though an 1888 treaty
required the canal to be kept open in times of war.167 France argued that no
measures likely to lead to war with Italy, such as military sanctions, naval
blockade or closing the canal should be taken. One historian noted: "The
degree to which such assurances emasculated Article 16 can scarcely be
exaggerated.168

The major difficulties were not administrative ones. Export licensing
and controls, coupled with inspections, fines and other penalties could be
implemented quickly. Italian imports could not be so readily restricted since
some nations were prepared to conceal the origin of the goods. National
legislation authorizing states to take the required coercive measures was
already on the books of many nations or could be enacted quickly. A
significant handicap was the fact that not all nations had agreed to
participate in the embargoes and as long as such important Powers as the
United States and Japan were not bound to assist in the effort, there was a
conspicuous leak in the net. 169 It was in fact quite remarkable that despite
the problems, enforcement measures could be organized with such
efficiency within a short period of time. The Chairman of the Coordinating
Committee was able to report at its first meeting on October 31, 1935, that
fifty governments had prohibited or were about to prohibit the export of all
arms to Italy and that between 39 and 49 were getting ready to appy other
financial and economic sanctions proposed by the Committee. It had been
agreed that the economic measures would go into effect simultaneously on
November 18th. The overwhelming majority of Members, said the
Committee Chairman, had "given proof of their determination to ensure
and to enforce, the strict observance of the new law governing the
international community." The main obstacles blocking the path to
effective enforcement were neither technical nor legal, they were political.

When M. Laval and Sir Samuel Hoare learned that the committee
co-ordinating enforcement action had approved vital oil sanctions against
Italy, they appeared before the committee and arranged to suspend further
committee or Council action while they continued their efforts to reach a



72 Enforcing International Law

negotiated settlement.170 France and Britain combined to bring pending
enforcement measures to a halt.

DOCUMENT 30(b) Sanctions Thwarted in Enforcement
Committee (Nov. 1935)

Laval and Hoare prepared a settlement proposal that offered Italy
most of what it wanted. 17' Although it had no chance of acceptance, and
soon led to the resignation of both Ministers,72 it undermined the of those
who determination were ready to apply sanctions, and allowed Italy to
continue its march of aggression. By the time the Council met on January
23, 1936, the initial unity within the League had been dissolved as delegates
began to suspect that they were being asked to make sacrifices while Britain
and France pursued their own political objectives. By April 20th, both the
British and French were prepared to acknowledge in the Council that, as
everyone already knew, the efforts at conciliation had failed. The
consequences to the League were clearly recognized. 73 The delay in
enforcing the Covenant gave Italy the time to complete its brutal assault
against the poorly armed Ethiopians.174 On May 9, 1936, with the Italian
armies triumphant, Mussolini declared Italy to be the sovereign of all the
former Ethiopian territories. The time for sanctions had passed. Italy's
victory meant the defeat of the League. 175

When the Assembly met on June 30, 1936, they heard a last tragic
appeal from Haille Selasie, the Emperor of Ethiopia. "It is international
morality that is at stake," said the diminutive Negus. He noted that
"sanctions that were intentionally inadequate, intentionally ill-applied,"
could never stop an aggressor. It was a pathetic question that he addressed
to the leaders of the world: "What answer shall I take back to my people?"
On July 4, the Assembly voted in effect to lift all sanctions against Italy. 176

The President of the Assembly, M. Van Zeeland of Belgium, could not fail
to note that the League had just passed through "one of the darkest and
narrowest defiles which it has encountered in its path since its creation."
Ethiopia had turned to the League in search of justice; it had searched in
vain. Those who were most able to help were more concerned with
"business as usual" and "no risk of war." When Justice met its rival,
Complacency in the Halls of Diplomacy, it was Justice that was asked to
step aside.

DOCUMENT 30(c) The Assembly Accepts Defeat (June,
July 1936)
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4. Germany Re-Occupies the Rhineland (1936)

British and French vacillation in the face of Italian aggression against
Ethiopia in 1935 encouraged Adolf Hitler to march his troops into the
Rhineland on March 7, 1936.177 Germany had succeeded in obtaining the
return of the Saar basin by virtue of a 1935 plebiscite supervised by an
international force. War between Germany and France had been avoided.178

But German reoccupation of the Rhineland area that should have remained
demilitarized was a clear violation of the Treaty of Mutual Guarantee that
had been signed in Locarno in 1925 by Germany, Belgium, France, Great
Britain and Italy.179 According to Article 1 of that treaty, the stipulations of
the Versailles Peace Treaty (Articles 42 and 43), requiring the Rhineland to
be kept as a demilitarized zone, were to be collectively and severally
guaranteed by the High Contracting Parties. An alleged breach was to be
brought before the Council of the League which was to determine if a
breach had in fact occurred. The findings of the Council were to be notified
to the other Powers which would then be under an obligation "to come
immediately LO the assistance of the Power against whom the act
complained of is directed" (Art. 4). Germany argued that it was acting in
self-defense against a threat posed by a 1935 treaty of alliance between
France and Russia, and that it was only reclaiming what was German
territory.

France and Belgium, the countries most threatened by the German
action, telegraphed the League on March 8th, complaining of the German
violation and calling for a Council meeting. M. Flandin of France,
addressing the Council on March 14th, asked whether the League would
countenance Germany's unilateral repudiation of the Treaty and whether
the method of fait accompli was compatible with the existence of the
League. France, he said, was "resolved, finally, to place at the League's
disposal all her forces, both material and moral, to help it to overcome one
of the most serious crises in the history of peace and of its collective
organisation." He called upon the Council to pronounce that a breach of
the Versailles Treaty had been committed by Germany and to notify the
guarantor governments to discharge their obligations of assistance. Belgium
echoed the French sentiments. England's Sir Anthony Eden acknowledged
that "a patent and incontestable breach of the provisions of the Treaty of
Versailles relating to the demilitarized zone has been committed" (Mar. 18).
He promised that "His Majesty's Government will play their full part" -
without saying what that part would be. He spoke in a conciliatory vein of
the need to preserve peace and understanding among nations. Soviet
Delegate Litvinoff noted that a League that did not take concrete action to
enforce international agreements could not be taken seriously. "One cannot
struggle for the collective organisation of security without adopting
collective measures against breaches of international obligation" (Mar.
17th). He warned that decisions dictated by excessive fear "of an imaginary
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war today" could lead to "an actual war tomorrow." He pledged his
government to support all measures that would be acceptable to other
Members of the Council. But it was largely a charade. France alone might
have routed the Germans, and the calls for assistance were insincere; no one
was willing to go to war against Germany.180

The Australian President of the Council noted that what was really at
stake was "the whole system for the maintenance of security and peace in
the world" (Mar. 19). Confronted with a direct challenge to enforcement,
France and Britain asked only that the League find that international law
had been breached - a fact that everyone already knew. No action was
proposed to enforce clear legal obligations which Germany had unilaterally
repudiated. It was a debacle to match the tragedy which the world had
witnessed in Ethiopia. Without enforcement of law by the League, there
would be no international restraint on the use of armed might by sovereign
states.181

DOCUMENT 31: League Response to German
Occupation of the Rhineland (Mar. 1936)

5. German and Italian Intervention in Spain (1936)

A new form of aggression was brought to the attention of the League
in September 1936. The Spanish government accused Germany and Italy,
for their own strategic objectives, of "making war to all intents and
purposes, but without declaring war, by first provoking a rebellion within
another state and then giving military assistance to the rebels." "An
international war is raging on Spanish soil," said the Spanish delegate to an
Extraordinary Session of the Council. Aerial, naval and military
intervention in Spain by Italy and Germany were violations of international
law which posed an imminent danger to general peace. Spain deplored the
Council's failure to enforce the law when Italy attacked Abyssinia and when
Germany invaded the Rhineland, but it could not resign itself to "the policy
of successive surrenders to the forces of war and aggression." "In the name
of "those who want peace in the world" Spain demanded a "firmer and
more resolute attitude" (Dec. 11).

The British delegate acknowledged that the war in Spain posed a
threat to international peace, but it was the view of His Majesty's
Government that "the Unhappy Conflict" was "an internal affair of the
Spanish people, and that the political issues involved should not become
the concern of other nations" (Dec. 1 1th). England supported a French
initiative for an agreement among European states not to intervene in the
struggle. Non-intervention was justified as a means of preventing the
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conflict from extending beyond the Spanish borders. Britain, declaring its
willingness to join others in trying to end the war by mediation, appealed
for humanitarian aid to civilian victims and for Council action to encourage
strict non-intervention. The French government, echoing the British call for
non-involvement, promised to "give its closest attention and its warmest
sympathy to any suggestion which may be made for action by the Council
in this matter" (Dec. 11 th).

A resolution of the Council, as proposed by Britain and France,
affirmed, "that every state is under an obligation to refrain from intervening
in the internal affairs of another state" and authorized the Secretary-
General to make the League's technical services available for improved
humanitarian assistance "should a suitable opportunity occur" (Dec. 12th).
The Chilean President of the Extraordinary Session made customary
flattering and optimistic remarks, expressed complete agreement
with the United Kingdom, and promised Chilean collaboration in efforts
"to humanize this tragic and irredeemable struggle with all the attendant
horrors of modern war, and to save the civilian population of Madrid from
appalling sufferings" (Dec. 12th). In short, when faced with flagrant
violations of international law by Germany and Italy, the Powers that were
in the best position to apply enforcement measures chose to avoid
involvement by adopting a strictly "hands-off" policy. As a sign of its
contempt for the world body, Italy did not even attend the Council
Meetings, and a year later withdrew from the League completely. 182

DOCUMENT 32: League Response to War in Spain
(Dec. 1936)

6. The League Reconsiders its Sanctions Machinery (1937-1938)

We interrupt our recitation of League failures to consider studies
made by the League itself to ascertain whether more effective means of
enforcement could be attained. Consideration of the sanctions problem had
started as early as 1921, and, as we have seen, comprehensive reports by de
Brouck~re and others in 1926 and 1928 anticipated some of the difficulties
that later arose. 183 Another Special Committee to Study the Application of
the Principles of the Covenant began deliberations in 1937. The Committee
of 28 Members received views and comments from governments and issued
its report on February 1, 1938. Among the difficulties that it saw, were the
absence of universality in the League's membership, the need to obtain co-
operation from non-Member States, the desirability of certain amendments
or binding interpretations of the Covenant's sanctions provisions, the need
for strengthening machinery for pacific settlement of disputes and problems
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of applying sanctions in an effective way. 184

Mr. Rutgers of the Netherlands, reporting on the enforcement
obligations contained in Article 16, noted that the absence of universality
not only hampered enforcement measures but also added to the burdens of
those states that were ready to apply sanctions. The fact that the
Disarmament Conference had failed, and some states were busy re-arming
meant that the costs and risks to states that tried to enforce the Covenant
would be greater than had originally been anticipated. The unwillingness of
certain states to apply sanctions against Italy in response to its aggression
against Ethiopia, and the evasive interpretations that had been given to the
obligations under Article 16, showed that states were most reluctant to
honor the Covenant; under the circumstances, it would be hopeless to try to
expand those undertakings. It was suggested that it might be useful, and
might even increase membership in the League, if governments could know
in advance the extent of their obligations to enforce peace and how much
help could be counted on from other nations.

But it was not possible to know in advance what would be the cost of
halting aggression; indeed, there was no way of even identifying the
aggressor as long as there was no agreed definition of aggression. A strict
interpretation of sanctions obligations might be counter-productive, since it
might be more economical and prudent to apply pressures in increasing
stages. More consideration would have to be given to the military prowess
and financial strength of the Covenant-breaker, and the risk of retaliation.
One would also have to take into account problems of transportation and
communication that would be faced in varying degrees by different states,
as well as the attitudes of non-Member states and the impact of prevailing
political allegiances or alliances.

In short, the subject of sanctions required greater study and flexibility.
Even such fairly obvious enforcement measures as the interruption of
diplomatic relations, non-recognition of illegal territorial acquisitions, aid
to victims of aggression, and expulsion from the League required re-
consideration. The Committee's report presented more problems than
solutions. The indecision of the League and the difficulties of international
law enforcement were now apparent for all to see.

DOCUMENT 33: League Reconsiders Its Sanctions
Machinery (Feb. 1938)

7. Japan's Aggression Against China (1937-1938)

The Japanese army launched a large-scale attack against China in July
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1937. Chinese appeals to the League produced nothing more reassuring
than pledges of "moral support.') 85 By the time respected Chinese
representative Wellington Koo raised the problem in the Council for the
fourth time (Sept., 1930), more than a million Chinese had been killed by
Japanese aggression. An Advisory Committee of the League, the Council
and the Assembly all agreed unanimously that Japan had violated treaty
obligations and the Pact of Paris and that her military operations could not
be justified "on the basis of existing legal instruments nor on that of the
right of self-defense." In the face of obviously illicit action, the collective
enforcement provisions of the Covenant should have gone into effect. But,
as we have seen, states had eviscerated Article 16 by interpretation and had
decided that each country could decide for itself whether sanctions should
be applied. The League candidly recognized: "all elements of cooperation
which are necessary are not yet assured" (Point 5, report Sept. 30).

The Chinese situation was affected by the fact that, as we shall see
shortly, the European powers were about to appease Hitler Germany by
surrendering Czechoslovakia. Wellington Koo, promised nothing more by
the League than sympathetic consideration "in her heroic struggle against
the invader" (Sept. 30), could only express the forelorn hope that Members
would fulfill their duty under the Covenant to come to the aid of another
Member victimized by foreign aggression. His Majesty's Government noted
that it had done its best "within the limits imposed upon it by the situation"
(Sept. 30). At the same time, the French representative conveyed personal
appreciation for China's understanding of "the limitations placed on our
possibilities of action at present." New Zealand expressed regret that the
Covenant was not being applied "in conditions about which there is
unfortunately no room for doubt." Belgium expressed "deep sympathy for
the Chinese nation in the trial which it is undergoing, and which it is
bearing so bravely." Maxime Litvinoff of the U.S.S.R. said: "it is not what
China had a right to expect from the League of Nations," but the Soviet
Union could only act in concert with other nations in halting aggression
and since others were not prepared to act, the U.S.S.R. was unable to help.
U.S. law required the United States to remain neutral. With the League
refusing to apply the sanctions of the Covenant, there was no way
international law could be enforced.

DOCUMENT 34: League Response to Japan's Aggression
against China (Sept. 1938)

8. The Appeasement of Hitler Germany (1938)

1938 turned out to be a fateful year for the League, for Europe and for
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the world. In March, Hitler annexed Austria. France and England,
pursuing a policy of fearful restraint, did nothing. Hitler simply notified the
League that Austria had become a part of the Third Reich and hence was
no longer a Member of the League. 186 Only Mexico protested and called for
collective action against the German aggression.187 Of course, no action was
taken.

When, in September 1938, it became apparent that Germany also
intended to annex parts of Czechoslovakia, British Prime Minister Neville
Chamberlain flew to Munich to meet with Hitler in the hope of preventing
war. At the League, the British representative made the argument that each
violation of international law would have to be considered on its merits and
he called for an honest avowal of the League's limitations. He saw no
automatic obligation to apply sanctions and it was up to each state to
decide to what extent it would impose enforcement measures. "These are
dark days," he said, "not only for the League, but for the whole human
race" (Sept. 16). The Norwegian delegate noted: "There should be no
attempt to hide the incontrovertible fact that considerations of economic
and political advantage, of security of expansion, of alliance and mutual
assistance, have led the Great Powers to direct their policy in such a way as
to hamper the common measures contemplated against aggression" (Sept.
16). A British historian of that time put much of the blame on his own
government.188

The failure of League Members to support enforcement measures
brought forth a scathing denunciation from Soviet representative Litvinoff.
He ticked off the cases where the League had failed to use its power to
suppress aggression: Ethiopia, Austria, China, Spain and Czechoslovakia.
He ridiculed the arguments that unlawful international behavior could be
contained by peaceful means and sharply criticized those who sought to
undermine the mandatory sanctions as prescribed by Article 16. Those who
extolled aggression could only be stopped by force, he warned, as he
prophesized: "The mistakeness and harmfulness of those decisions for the
whole of humanity, and first and foremost for those states which have
attempted to defend them will be shown by history" (Sept. 21).

On September 29th, the Prime Minister of Great Britain, the Foreign
Minister of France, Italy's Duce, Benito Mussolini and German Fuhrer
Adolf Hitler signed an agreement in Munich which ceded the Sudetenland
of Czechoslovakia to Germany. The "Czech Question" was never
considered by the League. Neville Chamberlain was hailed by the British
press for having established "peace in our time." It would not be too long,
however, before the word "Munich" would be a term of derision and
contempt, symbolizing the failure of nations to enforce international law
and opening the door to the greatest calamity that ever befell humankind.19
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DOCUMENT 35: League Views on Sanctions (Sept.
1938)

9. Back to Enforcement by War (1939)

By 1939 the die was cast. The idea of collective security was
abandoned. True, there were many difficulties which hindered the effective
application of sanctions, but these differences were recognized, and as had
been demonstrated in the early days of Italy's assault against Ethiopia, they
could have been overcome if nations were seriously interested in giving
enforcement a chance.190 What was lacking was the political will to try a
new system. Nations began again, as they had in the past, to scramble for
new military alliances, based on politics or ideology, that they hoped might
save them if war came. It was a futile pursuit.

The Soviet Union, fearing a possible German attack, signed a non-
aggression pact with the Reich in August, 1939. A secret protocol divided
Europe into Russian and German spheres of influence. Two days later,
Britain and Poland signed a treaty of mutual assistance, and the next day
France declared that in case of war she would stand by Poland. On
September 1, German planes launched a massive Blitzkrieg against Polish
cities as German troops stormed across the Polish border. On September
5th, France and the United Kingdom notified the League that they were at
war with Germany.191

A last gasp of the ineffective League is perhps worth mentioning. On
November 30, 1939, Soviet troops, claiming that it was necessary for the
defense of Leningrad, invaded Finland and seized Finnish territory. It was a
clear case of aggression, in violation of the Covenant, the Pact of Paris, a
non-aggression treaty with Finland and the Soviet Union's own definition
of aggression. The Finnish Government appealed to the League, which,
after hearing reports and debate, passed a resolution on December 14, 1939,
condemning the Soviet action, urging Members to help Finland "with such
material and humanitarian assistance as may be in its power" and declared
that the Soviet Union "by its own action placed itself outside the
Covenant."192 M. Paul-Boncour, noting the speed with which the League
Council had been able to act in condemning the Soviet Union, joined in the
resolution but could not fail to observe that it was a "somewhat tardy
awakening of the public conscience."193 It was also an empty gesture. Before
the month was out the League's agencies began to flee from Geneva to seek
refuge in other parts of the world. The system of international law
enforcement through collective sanctions, as envisioned by the Covenant in
1920, had never been put into effect; the price for the failure was World
War I.
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THE SECOND RELECTIO
OF THE REVEREND FATHER, BROTHER FIANCSCU8 DE VIcTORIA,

ON THE INDIANS, OR ON THE LAW OF WAR
MADE BY THE SPANIARDS ON THE

BARBARIANS.

SUMMARY.
i. Christians may serve in war and make war.
2. In whose hands lies the authority to make or declare war?
3. Anyone, even a private person, can accept and wage a defensive war.
4. Whether one who is attacked by a robber or a foe may strike back the assailant,

if able to escape by flight.
. Every commonwealth has authority to declare and make war.

A prince has the same authority to declare and make war as a State has.
7. What a State is and who is properly styled a prince.
8. Whether several States or princes, when they have one common lord or prince,

may make war of themselves without the authority of the superior lord.
9. Petty rulers or princes, who are not at the head of a complete State, but are

parts of another State, can not undertake or make war. And what about
cities?

io. What can be a reason or cause of just war? Proof that diversity of religion is
not a cause of just war.

ii. Extension of an Empire is not a just cause of war.
x2. The personal glory, or other advantage, of a prince is not a just cause of war.
13. Wrong done is the sole and only just cause for making war.
14. Not every kind and degree of wrong suffices for making war.
tS. When just war exists, everything is lawful which is necessary for the defense

of the public good.
16. In just war it is lawful to retake all things that have been lost, or a part thereof.
17. In just war it is lawful to make good, out of the goods of the enemy, al the

cost of the war and all damages wrongfully caused by the enemy.
18. After property has been recaptured from an enemy in just war, what the prince

may then do.
ig. It is lawful for a prince, after gaining the victory in a just war and after retaking

property, and even after the establishment of peace and security, to avenge
the wrongs done to him by the enemy and to take measures against the
enemy and punish them for these wrongs.

zo. In order that a war be called just, it is not always enough that the prince
believes he has a just cause.

21. The justice of a war must be most thoroughly and carefully examined.
22. Whether subjects are bound to examine the cause of a war; and how, if a sub-

ject is convinced of the injustice of a war, he may not serve in it, even
though his sovereign commands.

23. If subjects are conscientiously of opinion that a war is unjust, they may not
serve in it, whether their opinion be wrong or right.

24. Senators, petty rulers, and, in general, all who, either on summons or coming of
their own accord, are admitted to the public council or the king's council,
are bound to examine the cause of an unjust war.

25. Who are not bound to examine the causes of war, but may lawfully serve in it
in reliance on the good faith of their betters.

26. When ignorance of the injustice of a war would not excuse subjects who serve
in it.

27. What is to be done, when there is doubt about the justice of a war; and how if
one prince be in lawful possession, so long as the doubt remains another
may not try to turn him out by war and armed force.

28. If there be a city or province concerning which it is doubtful whether it has a
lawful possessor, especially where there is a vacancy owing to the death
of the lawful lord, etc.-what is to be done in such a case.

29. How a person who is doubtful about his own title, even if he be in peaceable
possession, is bound to make careful examination of his case, if perchance
ne can arrive at certainty either in his own favor or in favor of another.

30. After the examination of a case, so long as a doubt reasonably persists, a lawful
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possessor is not bound to quit possession, but may lawfully retain it.
31. In a doubtful case, subjects may follow their prince to battle not only in a

defensive, but also in an offensive war.
32. Whether a war can be just on both sides, and how, apart from ignorance, this

can not happen.
33. Whether a prince or a subject, who in ignorance has prosecuted an unjust war.

is bound to make restitution, if afterwards he becomes convinced of its
injustice.

34. Whether it is lawful in war to kill the innocent.
35. Slaughter of the innocent is never lawful in itself and intentionally.
36. Whether it is lawful to- kill women and children in a war against the Turks;

and what, among Christians, about farmers, civilians, foreigners, strangers,
and clergy.

37. The incidtntal killing of the innocent, even with knowledge, is sometimes lawful,
sometimes not.

38. Whether it is lawful to kill the innocent from whom danger in the future is
apprehended.

39. Whether it is lawful to despoil the innocent among the enemy, and what things
may be taken.

40. If war can be adequately conducted without despoiling farmers or other innocent
folk, it seems unlawful to despoil them; and what about foreigners and
strangers on enemy territory?

41. How, if the enemy refuse to restore the things which they have wrongfully taken
away, and the injured party can not recoup himself in any other way, he
can seek satisfaction where he will, whether from the guilty or the innocent.

42. Whether the innocent and children, who are admittedly not to be killed, may
at least be led into captivity and slavery.

43. Whether hostages, taken from the enemy in time of truce or on the termination
of a war, may be put to death, if the enemy break faith and do not abide
by what has been agreed on.

44. Whether it is lawful in war to kill all the guilty.
45. It is lawful to kill without distinction all who resist in the actual heat of battle

either in the storming or in the defense of a city, and as long as affairs are
in peril.

46. It is lawful to kill the guilty, even after victory has been won and danger has
already been removed.

47. It is not always lawful to kill all the guilty, merely in order to avenge a wrong.
48. At times it is both lawful and expedient to kill all the guilty, especially in a

war against unbelievers. And what in a war against Christians?
49. Whether it is lawful to kill captives and those who have surrendered, assuming

them to have been guilty also.
So. Whether things captured in a just war belong to the captor and seizor; and

how these things vest in the seizor up to a sufficient satisfaction for what
has been wrongfully taken away andfor expenses.

5S. How all movables, by the law of nations, vest in the seizor, even though their
value more than compensates the wrong done.

52. Whetherit is lawful to leave a city to the soldiery by way of booty; and how
this is not unlawful, but at times even necessary.

S3. Soldiers may not loot or burn without authority; otherwise they are bound to
make restitution.

54. It is lawful to seize and hold the lands and fortresses and towns of the enemy,
so far as this is necessar by way of compensation for damages done.

55. It is lawful to seize and hol an enemy fortress or city by way of obtaining
securety and avoiding danger or as a means of defense and in order to
take away from the enemy an opportunity to do harm, etc.

56. It is lawful to deprive the enemy of part of his territory on account of the wrong
he has done and by way of punishment, that is, revenge; and how on this
ground a fortress or town may be seized, so long as due limits are observed.

57. Whether it is lawful to impose the payment of tribute on the conquered enemy.
58. Whether it is lawful to depose the princes of the enemy and put new ones over

them or retain the sovereignty for oneself; and how it is not lawful to do
this indiscriminately and for every cause of just war whatsoever.

59. When the princes of the enemy may lawfully be deposed, is shown.
6o. The canons or rules of belligerency are described.

Inasmuch as the seizure and occupation of those lands of the bar-
barians whom we style Indians can best, it seems, be defended under the law
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of war, I propose to supplement the foregoing discussion of the titles, some
just and some unjust, which the Spaniards may allege for their hold on the
lands in question, by a short discussion of the law of war, so as to give
more completeness to that relectio. As, however, the other claims on my
time will not allow me to deal with all the points which arise out of this
topic, the scope which I can give my pen must be proportionate, not to the
amplitude and dignity of the theme, but to the shortness of the time at my
disposal. And so I will merely note the main propositions of this topic,
together with very brief proofs, and will abstain from touching on the many

Four principai doubtful matters which might otherwise be brought into this discussion. I
questions to will deal with four principal questions. First, Whether Christians may
be discussed. make war at all; secondly, Where does the authority to declare or wage

war repose; thirdly, What may and ought to furnish causes of just war;
fourthly, What and how extensive measures may be taken in a just war
against the enemy?

The a.t As regards the first question, war might seem altogether prohibited to
principal Christians, for there is the prohibition of self-defense in the passage (Romans,question. ch. I2), "Dearly beloved, avenge not yourselves, but give place unto wrath,"
ment on one and our Lord says in the Gospel ('St. Matthew, ch. 5), "Whosoever shall smite
side of the thee on the right cheek, turn to him the other also" and "I say unto you
question. not to resist evil," and (St. Matth w, ch. z6), "All they that take the sword

shall perish by the sword." And it is no sufficient answer to say that all
these matters are not of precept, but of counsel, for it would be a grave
enough impropriety if every war undertaken by Christians was contrary to
our Lord's advice. The opinion of all the doctors is to the contrary and
so is the received usage of the Church....

Proof 4 and Fourthly, since there can be no doubt that in a defensive war force may
with ed deas be employed to repel force (Dig., 1, 1, 3), this is also proved with regard to
War,. an offensive war, that is, a war where we are not only defending ourselves

or seeking to repossess ourselves of property, but also where we are trying
This a to avenge ourselves for some wrong done to us. This, I say, is proved by
extract from the authority of St. Augustine (Liber 83 Quaitionum) in a passage alsoQuastioe found in can. dominu, C. 23, qu. 2, "Those wars are described as just warssuper Joan..,

qu. 10. which are *aged in order to avenge a wrong done, as where punishment
has to be meted out to a city or state because it has itself neglected to
exact punishment for an offense committed by its citizens or subjects or to
return what has been wrongfully taken away."

Proof s. A fifth proof with regard to an offensive war is that even a defensive
war could not be waged satisfactorily, were no vengeance taken on enemies
who have done or tried to do a wrong. For they would only be embold-
ened to make a second attack, if the fear of retribution did not keep them
from wrongdoing.

Paa 6. A sixth proof is that, as St. Augustine says (De verbo Domini and 4dPassages ofi ~ e.o~mn
already Bonifacium), the end and aim of war is the peace and security of the State.
cited. But there can be no security in the State unless enemies are made to desist

from wrong by the fear of war, for the situation with regard to war would be
glaringly unfair, if all that a State could do when enemies attack it unjustly
was to ward off the attack and if theycould not follow this up by furthersteps.

Proof 7. A seventh proof comes from the end and aim and good of the whole
world. For there would be no condition of happiness for the world, nay,
its condition would be one of utter misery, if oppressors and robbers and
plunderers could with impunity commit their crimes and oppress the good
and innocent, and these latter could not in turn retaliate on them.

proof a. My eighth and last proof is one which in morals carries the utmost
weight, namely, the authority and example of good and holy men. Such
men have not only defended their country and their own property in
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defensive wars, but have also in offensive wars sought reparation for
wrongs done or attempted by their enemies, as appears from the case of
Jonathan and Simon (I Maccabees, ch. 9), who avenged the death of their
brother John on the sons of Jambri. And in the Christian Church we have
the conspicuous examples of Constantine the Great and Theodosius the
Elder and other renowned and most Christian Emperors, who made many
wars of both kinds, although their councils included bishops of great sanc-
tity and learning.

2. Second question: In whose hands lies the authority to declare and to Secondmake ar ?principal
make war?question.

3. Herein let my first proposition be: Any one, even a private person, Proposition .
can accept and wage a defensive war. This is shown by the fact that force
may be repelled by force (Dig., as above). Hence any one can make this
kind of war, without authority from any one else, for the defense not only
of his person, but also of his property and goods.

4. A doubt, however, arises in connection with this proposition, namely, Doubt.

whether one who is attacked by a robber or enemy can strike his assailant
back if escape by flight is possible. The Archbishop, indeed, says, No; ATh

Archbi shop's
this being in excess of the limits of blameless self-defense, since everyone opinion.
is bound in the exercise of self-defense to do as little harm as possible to his
assailant. If, then, resistance would involve the death of or grievous bodily
harm to the assailant, but escape by flight is a possible thing, the latter
course ought to be adopted. Panormitanus, however, writing on X, 2, 13, Panormi-
iz, draws a distinction. If, says he, the victim would be seriously disgraced 0""
by flight, he is not bound to fly, but may repel the wrong by striking back,

whereas if flight would not smirch his reputation or honor, as when a monk
or rustic is attacked by a noble and powerful man, he is bound to fly instead.
Bartolus, however, commenting on Dig., 48, 19, 1, and 48, 8, 9, holds with- Bartolus'

out distinguishing that self-defense is lawful and that there is no obligation opinion.

to fly, the putting to flight being itself a wrong (Dig., 47, 10, 15). If, then,
armed resistance is permissible in defense of property, as appears from
X, 2, 13, 12, and from c. 6, tit. ii, bk. 5 in vi, much more is it permissible
in order to protect the body from hurt, such hurt being more serious than
wrong to property (Dig., 48, 19, io). This opinion can be safely held and The author
with possibility of demonstration, especially as the civil law admits as much, "dOPts
as in Dig., 48, 8, 9. Now, no one sins who acts under warrant of the law, opinion.
inasmuch as the law affords justification in the forum of conscience. Accord-
ingly, even if natural law does not allow killing in defense of property, this
is rendered lawful by the civil law and is available, so long as no scandal
is caused, not only to laymen, .but to clerics and professed persons ...

Io. Third question: What may be a reason and cause of just war? It Third
is particularly necessary to ask this in connection with the case of the Indian pricipal

question.
aborigines, which is now before us. Here my first proposition is: Difference
of religion is not a cause of just war. This was shown at length in the tio. i.
preceding Relectio, when we demolished the fourth alleged title for taking
possession of the Indians, namely, their refusal to accept Christianity. And
it is the opinion of St. Thomas (Secunda Secundae, qu. 66, art. 8), and the
common opinion of the doctors-indeed, I know of no one of the opposite
way of thinking.

i i. Second proposition: Extension of empire is not a just cause of war. Proposi-
This is too well known to need proof, for otherwise each of the two belliger- tion 11.

ents might have an equally just cause and so both would be innocent. This
in its turn would involve the consequence that it would not be lawful to kill
them and so imply a contradiction, because it would be a just war.

12. Third proposition: Neither the personal glory of the prince nor Proposi-
any other advantage to him is a just cause of war. This, too, is notori- li"" il1.



100 Enforcing International Law

ous. For a prince ought to subordinate both peace and war to the common
weal of his State and not spend Oublic revenues in quest of his own glory or

Proof r. gain, much less expose his subjects to danger on that account. Herein,
indeed, is the difference between a lawful king and a tyrant, that the latter
directs his government towards his individual profit and advantage, but a

Proof 2. king to the public welfare, as Aristotle says (Politics, bk. 4, ch. io). Also,
the prince derives his authority from the State. Therefore he ought to use it
for the good of the State. Also, laws ought "not to be enacted for the private
good of any individual, but in the common interest of all the citizens," as
is ruled in can. 2, Dist. 4, a citation from Isadore. Therefore the rules
relating to war ought to be for the common good of all and not for the private

Proo 3. good of the prince. Again, this is the difference between freemen and slaves,
as Aristotle says (Politics, bk. x, ch. 3 and 4) that masters exploit slaves for
their own good and not for the good of the slaves, while freemen do not
exist in the interest of others, but in their own interest. And so, were a
prince to misuse his subjects by compelling them to go soldiering and to
contribute money for his campaigns, not for the public good, but for his own
private gain, this would be to make slaves of them.

Proposi- 13. Fourth proposition: There is a single and only just cause for com-
tion IV. mencing a war, namely, a wrong received. The proof of this rests in the
'Rather in first place on the authority of St. Augustine (Liber 83 Quaestionum,* "Those
Quaestionws ,,
super Josue, w a re described as just wars, etc., as above), and it is the conclusion
qu. of. at by St. Thomas (Secunda Secundae, qu. 40, art. I) and the opinion
Proof 2. of all the doctors. Also, an offensive war is for the purpose of avenging

a wrong and of taking measures against an enemy, as said above. But
there can be no vengeance where there is no preceding fault and wrong.

Proof 3. Therefore. Also, a prince has no greater authority over foreigners than
over his own subjects. But he may not draw his sword against his own
subjects, unless they have done some wrong. Therefore not against for-
eigners either. This is confirmed by the text already cited from St. Paul
(Romans, ch. 13) about a prince: "He beareth not the sword in vain: for
he is the !inister of God, a revenger to execute wrath upon him that doeth
evil." Hence it is clear that we may not turn our sword against those
who do us no harm, the killing of the innocent being forbidden by natural
law. I omit here any injunctions inconsistent herewith which God has
given in special cases, for He is the Lord of life and death and it is within
His competence to vary His dispositions.

Proposi- 14. Fifth proposition: Not every kind and degree of wrong can sufficeton V. for commencing a war. The proof of this is that not even upon one's own
fellow-countrymen is it lawful for every offense to exact atrocious punish-
ments, such as death or banishment or confiscation of property. As, then,
the evils inflicted in war are all of a severe and atrocious character, such
as slaughter and fire and devastation, it is not lawful for slight wrongs to
pursue the authors of the wrongs with war, seeing that the degree of the
punishment ought to correspond to the measure of the offence (Deuteronomy,
ch. 25).

Fourth 15. The fourth question is about the law of war, namely, what kind
question. and degree of stress is lawful in a just war. Here let my first proposition
Proposi- be: In war everything is lawful which the defense of the common wealtion . requires. This is notorious, for the end and aim of war is the defense and

preservation of the State. Also, a private person may do this in self-defense,
as has been proved. Therefore much more may a State and a prince.

Proposi- 16. Second proposition: It is permissible to recapt everything that
tion 1 has been lost and any part of the same. This is too notorious to need

proof. For war is begun or undertaken with this object.
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17. Third proposition: It is lawful to make good out of enemy prop- Prposi-
erty the expenses of the war and all 'damages wrongfully caused by the tion IlL.
enemy. This is clear, for the enemy who has done the wrong is bound to Proof "
give all this redress. Therefore the prince can claim it all and exact it
all by war. Also, as before, there is the argument that, when no other way Proof 2.
lies open, a private creditor can seize the amount of his debt from the debtor.
Also, if there were any competent judge over the two belligerents, he would Proof 3.
have to condemn the unjust aggressors and authors of wrong, not only to
make restitution of what they have carried off, but also to make good the
expenses of the war to the other side, and also all damages. But a prince
who is carrying on a just war is as it were his own judge in matters touch-
ing the war, as we shall forthwith show. Therefore he can enforce all these
claims upon his enemy.

18. Fourth proposition: Not only are the things just named allow- Proposi-
able, but a prince may go even further in a just war and do whatever tion IV.
is necessary in order to obtain peace and security from the enemy; for
example, destroy an enemy's fortress and even build one on enemy soil, if
this be necessary in order to avert a dangerous attack of the enemy. This Proof z.
seize Naples or Milan, if there be doubt who is entitled to it. The proof is
that in doubtful matters the party in possession has the better position.
Therefore it is not lawful to dispossess the possessor in favor of a doubtful
cause. Further, if the matter were being heard by a lawful judge, he would
never in case of doubt dispossess the party in possession. Therefore, if we
postulate that those princes who are asserting a right are judges in their
own cause, they may not lawfully eject a possessor so long as there is any
doubt about the title. Further, in the suits and causes of private persons
it is never permissible in a doubtful matter to dispossess a lawful possessor.
Therefore not in the causes of princes; for the laws are the princes' laws.
Therefore, if by human law it is not permissible in a doubtful matter to dis-
possess a lawful possessor, it can quite validly be objected to princes, "Obey
the law thyself hast made, seeing that a man ought to adopt the same law
for himself which he has enjoined on others." Also, were it otherwise, a war
could be just on both sides and would never be settled. For if in a doubtful
matter it were lawful for one side to assert his claim by force, theother might
make armed defense, and after the one had obtained what he claimed, the
other might afterwards claim it back, and so there would be war without
end, to the ruin and tribulation of peoples.

z8. Second proposition: If the city or province in regard of which Proposi-
the doubt arises has no lawful possessor, as, for instance, if it were open by ti*n I.
reason of the death of the lawful lord and there is a doubt whether the
King of Spain or the King of France be the heir and no certainty in point
of law can be attained, it seems that, if one party wants to settle and make
a division or compromise as to part of the claim, the other is bound to
accept his proposal, even if that other be the stronger and able to seize the
whole by armed force; nor would he have a just cause of war. The proof
is that when the merits of a quarrel are equal, one side does no wrong
by claiming an equal part of the thing in dispute. Further, in private
disputes also, where the matter is in doubt, one party may not seize the
whole thing. Also, in the same way the war would be just on both
sides. Also, a just judge would not decree and award the whole thing to
either party.

29. Third proposition: He who is in doubt about his own title is Proposi-
bound, even though he be in peaceable possession, to examine carefully on Ill.

into the cause and give a quiet hearing to the arguments of the other side,
if so be he may thus attain certitude either in favor of himself or the other.
This is proved by the fact that a man who is in doubt and neglects to ascer-
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tain the truth is not in possession in good faith. So also, in a matrimonial
cause, if the man who is in lawful possession entertains a doubt whether in
truth the woman is his or the other's, it is certain that he is bound to examine
the question. Therefore the same principle applies in other causes. Also,
princes are judges in their own cases, inasmuch as they have no superior.
But it is certain that, if any one raises any objection to a lawful possessor,
the judge is bound to examine the case. Therefore in a doubtful matter
princes are bound to examine their own case.



Document 2

[The Title-page of the Edition of 1563]

A TREATISE ON

MILITARY MATTERS AND WARFARE

IN ELEVEN PARTS*

By

PIERINO BELLI OF ALBA
Noted lawyer and Adviser to the most serene

EMMANUEL PHILIBERT, DUKE OF SAVOY

In this work, in addition to the discussion of military
matters, many points are touched upon inci-

dentallywhich concern civil administration.
Very essential for all judges

With Authorizations

Printed at Venice by
FRANCISCUS DE PORTONARIIS

1563

* Translated by H.C. Nutting; The Classics of International Law. edited by James Brown
Scott and published by the Carnegie Endowment (Oxford: Clarendon Press, 1936).



104 Enforcing International Law

I Part I I

CHAPTER V
WHO HAVE THE RIGHT TO DECLARE WAR

SYNOPSIS

i Any independent ruler may declare war.
z Venice, the common fatherland.
3 An independent people may declre war.
4 Enslavement and postliminy originated

with the law of nations, not in Roman
law.

5 A subordinate must consult his lord,
and not make war at his own charges.

6 A ruler may not declare war on one who
is subordinate to another,unless he first
declare the grounds to the overlord.

7 War may be declared in order to punish

and avenge injury.
8 Whether prelates may declare war.
9 A ruler, even of lower rank, may make

war upon an insurgent vassal of his.
io 'Insurgent' is not the same thing as

'enemy'.
i Amog Christians captives are not en-

slaved.
1z The law of nations does not apply to

brigands.
13 The law of nations doe's not apply to

an insurgent.

[3]
INASMUCH as it has been said above that, in declaring war,

authori7ation is required, it is desirable next to inquire who have
the right to declare war.

And without doubt a sovereign has this right. See Innocent' and
Panormitanus,b who find illustrations in the case of the Pope and the
Emperor, and the Kings of Spain and France; and there is added" a
supplementary note assigning this same right to the Duke of Milan,
since in his position the last named fills the room of a supreme ruler, and
has full powers like the Emperor. This was stated much earlier by Oldra-
dust who considers the subject at length, and recognizes a distinction
between the law of Heaven and the law of the courts.

Under the latter head he differentiates again according as the
person who declares war, and the person against whom it is declared,
are subordinate or not; and in case there is a superior, he says the latter's
permission is required: otherwise the individual may proceed in his
own right, because there is lack of an administrator of justice. From
the point of view of the law of Heaven, he says that intent and the
occasion must be carefully scrutinized-which conveys the hint that
a ruler should not undertake such serious business without good
warrant ...

Add, finally, that if war is declared against a person who shows
himself ready to abide by the law and the award of referees touching
the matter of complaint, warlike proceedings should be stopped; for
war ought to be a court of last resort, as Calderinus has stated. .... .

* On Decretals
II. xiii. 12,
ai. I.
b Ots Decrelals
11. xxiv. 29,
COL. 3-
- Ibid.

4 Consilium
70.

Consilium I,
col. 6, words
et similier.



Document Two 105

Part II]

CHAPTER I
GROUNDS FOR DECLARING WAR

SYNOPSIS

i Unjust wars are brigandage. 8 The Gauls invaded Italy because of its
2 The prerequisites for just warfare, wine and crops.
3 There is no peace apart from justice. 9 War to ward off injury.
4 Safety is not in sword and spear. so Force may be met with force.
5 Defence of the indefensible is not lawful. ix It is lawful for Christians to go to war.

Again: Things captured in an unjust war xz Rules for Christian soldiers.
do not become the property of the 13 War allowable for country and for
captors. sovereign.

6 Wars are waged for the purpose of 14 To go to war for plunder is not per-
securing a habitat. missible. So no. 15.

7 War for country and glory.

ALL good men agree that wars are to be undertaken only for reasons
that are at once serious and cogent and just. Hence Baldus' declared -on reads, Bk.II, tit. xxv11l

2 that unjust wars are sheer brigandage. And again he says' that for a chap. i, no. 6.
just war five things are prerequisite: these are a just person, a just bCosnliu,,
matter, a just cause, a just intent, and due authority. This he copied 43)(beginfing:Ad bellum
from Hostiensis, who says the same thinge However, these five i,,sn).
prerequisites are reduced to three by Astensisd and by [28] Cardinal s..tit.D~e Treisga el
Cajetane (namely, to person, cause, and intent-as elaborated by both Pac, § quidsit
in the passages cited). So all the canonists.' And it would be possible .... words•stint lumnen qui
to limit even to two of the above-person and cause; for the former dic,,,.

includes intent and authority, and the latter includes matter and cause. Sunns, I,
For although Baldus' says that in war the justice of might may be "n. ,o* Sinnnu, word

one thing and the justice of cause quite another, I do not believe that b.llu.,...

one can be separated from the other; for war is not made at all, if the ltsning.
power is wanting; and it should not be made if just cause is lacking., o.D..1;ts

3 For in war there is no other objective than peace, and there is no peace .. iv. 29.
apart from justice'; as the Psalmist says: 'Righteousness and peace have u. o. 9.aas
kissed each other.' [Psalms,

Rulers, then, should have before their eyes and in their hearts that l...v. I.1
4 which is written:' 'The battle is the Lord's', and 'The Lord saveth not '' s.... ,

with sword and spear' those who fight. Moreover, they should be warned XVII [47.

to take to heart the fact that the Lord will be their judge; and that he
who engages in an unjust war is in duty bound to make good, and
render satisfaction for, all losses suffered either by his own people or Jo, Decretals
by the enemy. So said Innocent,' who is cited and followed by I. XXiV. a9 ;
Martinus Laudensis.' And this applies as well to a person who defends I. Ai. 7.

k De Bello, qo.
himself against the claims of justice, as to one who is aggressive in his 14.

S injustice, as Baldus' well remarked. And Calderinus' declared that in ,OnFeuds,13k.
such a case it is not permissible to defend even one's own country. 1I, tit. Xxvii/,chap. L, no. 5.

Further, they should remember to what great cares and perils c,ii., , D,

they expose soul and life because of the dangerous and uncertain issues 7reuga et Pace,
col. a. wordsof war. And they should also have before their eyes the Cardinal's eg o io.

statement that things captured in an unjust war, whether cities or -oDcteta~l
other things, do not become the property of the captors, but must be IlI. -xiv. 8.
restored. And on this ground the same writer assumes that confessors
who absolve such persons are in the wrong, and that in throngs they
are all on the road to perdition. And he adds that in this matter a
praescriptio [longi] temporis does not hold ...
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CHAPTER II
WHETHER ONE SHOULD ALWAYS OBEY HIS RULER'S CALL TO ARMS

SYNOPSIS

i Under what circumstances one should rush to a war, without regard for its
obey his ruler's summons' to war. justice, are clearly in a lost state.

z One should not obey his ruler in defiance 6 Defensive warfare is not lawful for one
of the laws of God. against whom war has been justly

3 Whether a vassal is bound to serve his lord declared.
in an unjust war. 7 A ruler may not force a subject or vassal

4 A soldier serving in an unjust war is to render him service in war, if the war
liable for losses inflicted upon the enemy. is manifestly unjust.

S Soldiers who at the sound of the drum

Wz now take up the question whether there should be unquestion-
ing obedience to a ruler, even though he is waging an unjust war ...

Consilia, 1. But the same writer again says' that, when a war is unjust, lords
483(111agt,,- may not force subjects to aid them. However, my view is that.the man41) 4. will not go wrong who urges this point upon the lord, while advising

the subject (to repeat for the third time) that he obey without question,
unless the ruler's injustice is flagrant ...

CHAPTER XIV

THAT FAITH MUST BE KEPT WITH AN ENEMY

SYNOPSIS

I Faith must be kept with the enemy. 3 3 Deceptions that involve no treachery are
2 Faith need not be kept with brigands. allowable.

THE law of nations requires that pledges be iiot violated, and that
agreements made even with the enemy be carried out; so Decreum,

d l. iU, qu. 4°. II. xxiii. 1. 3, which is discussed by St. Thomas.' And Ciceroe also states
- [On Dufies, this to be the law of war, declaring that a pledge and oath given to the111. 507.] enemy must be kept.

(But, says he, if you do not pay money promised for ransom to
brigands, no wrong is done, even though you default after taking an
oath; for a pirate is outside the category of legitimate combatants and
the common enemy of every one-as I too have already pointed out
above.)

Consequently, everywhere in history the Carthaginians are charged
with perfidy; whereas Fabricius is lauded for justice and honour,
because he scorned having poison given a dangerous enemy. And the
Emperor Ladislaus is criticized, because, after making peace with
Amurath the Turk, he violated it, under the delusion that he was not
bound to keep a pledge not sanctioned by the Pope. This, however,
proved his undoing; for he was beaten in battle and lost his life.

But deceptions which involve no treachery may rightly and
properly be employed. They are called 'stratagems', and here applies
the saying of Leonidas that when the lion's skin was of no use, he put

- [Andd Ii. on the fox skin. So the well-known word of Virgil:,39.] Prowess or wile, who would ask in a foe?

There is a passage on this topic in Decretum, II, xxiii. 2. 2; and the
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histories abound in these stratagems. Moreover, the men who had the
discernment to use them at the proper time are highly commended
and praised. To record them, however, would not further at all our
present purpose.

With wit and arms, then, war should be waged against the enemy-
and with wiles too, if they involve no wrong or treachery (for in these
there is no room for valour and glory). But no one'should employ
poison against an enemy, be he ever so aggressive and dangerous, even
though a deserter or traitor offers such help-a decision that was
approved in the case of Fabricius, as I have already said. How much
less, therefore, should such assistance be solicited or bought! Yet,
there are to-day people who regard this road to victory as the shortest
and most convenient. ...

Part Eleven]
SOLE CHAPTER

ON HOSTAGES

SYNOPSIS
i What hostages are.
z Hostages; whence the institution.
3 Women too are given as hostages.
4 Why hostages are given.
S Hostages lose status.
6 The initial stage must be considered.
7 The more noble persons of the party

giving security are selected as hostages.
8 Hostages are given by the inferior to the

more worthy.
9 A free man may be given as a hostage.

so A man who by the hws has the right
to maintain a prison is not guilty of
the act of private imprisonment.

it Private citizens may not give hostages.
ia Hostages are given even in money deal-

ings. But understand as here ex-
plained.

13 Cities may give hostages.

14 A private person may consent to be
given under oath as a hostage.

55 The Pope gives a member of the clergy
as a hostage.

16 It is different with a bishop, who will
not give such a hostage.

17 An abbot may give one of his monks as
a hostage.

x8 However, a monk so given shall not be
retained against his will.

i9 A father cannot give a son as hostage.
2o Hostages may be given even against

their will.
a A sovereign and an independent people

may lawfully deprive a subject of his
property.

az A member of the clergy may not be
given as hostage against his will. But
understand this as here explained.

IN view of the fact that hostages usually are associated with
peace, some remarks upon them are in order. Hostages are free men
given into the power of the other party as security for the keeping of
compacts. This institution (like war, enslavement, and postliminy) is
an outgrowth of the law of nations, according to Baldus.6

Moreover, not only men, but also women and girls are given as
hostages, as shown by a passage in Livy,5 wharein he relates that Cloelia
and some other maidens were surrendered as hostages to Porsena by
the Romans. But, crossing the Tiber by swimming, they made their
escape to Rome. And Tacituse says of Tiridates, the Parthian, King of
Armenia: 'meanwhile he surrendered his daughter as a hostage.'

For the most part hostages are given by enemies to secure a peace
and compact made; or a surrender, or other agreements and obligations.
But they are given also between allies and confederates (to make the
contracting parties more sure that agreements will be kept), as is
indicated by a passage in the Commextariss of Caesar: ' 'And since',
says he, 'for the time being they could not take security from one
another in the way of hostages not to betray the matter, they sealed
the compact with an oath-bound promise' ....

, On Code IV.
xliii. 2, the
words umquid
obsides.
b [[I. xiii. 4 f.]

- Annals, XV
(xx.

xd [iiWrwiltal.
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And herewith I make an end of my treatise. If any good thing has
been said therein, it should be credited to the Creator of man and of
knowledge. Whatever is incorrect or imperfect may well be ascribed
to the fallibility and limited powers of the author, who will lend a ready
ear to those who have corrections and improvements to suggest.
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TITLES OF CHAPTERS.

The chapters of the First Book:
i. Of the method of declaring war and of other ceremonies relating

to war which anciently were regulated by fecial law
2. Of just war and just causes of war
3. Of the duel or single combat
4. Of hostage-seizing, commonly called reprisals
s. Of capture in war and the law of postliminy
6. Of keeping faith with an enemy
7. Of treaties and truces
S. Of trickeries and deceit in war
9. Of the law of ambassadors

The chapters of the Second Book:
t. Of the duties relating to war
2. Of the commander or general of an army
3. There should be one head of an army and not more; with full

power; and permanently appointed; and not a man who has
previously been reprimanded or disgraced

4. Whether gentleness and kindness or sternness and cruelty are the
more advantageous in a general

S. Times and seasons to be taken into account above all in war
6. Factions and prolonged deliberations on matters of war are very

harmful, especially when what is wanted is action rather than
counsel

7. So lone as their strength remains unbroken, the King and State
should not admit the slightest derogation from their sovereignty:
and those err who think that the pride of an enemy can be tamed
by moderation and patience

8. Whether it is better to await war at home or to carry it into the
enemy's territory

9. Whether it is better at the beginning of a baffle to make for the
enemy with much din and vehement charge or on the other
hand to hold one's ground and await the enemy's attack

so. It is not prudent to attack a state which is torn by civil dissension,
merely in reliance on that fact

x r. Troops to be so placed, by all possible endeavors, as that fighting is
an absolute necessity for them, but the enemy should be afforded
means of escaping that necessity

1a. In time of victory the first and chief thought must be about peace
13. After enemies have been crushed, what is the best method for

keeping them quiet in a lasting peace
The chapters of the Third Book:

x. Of military discipline
2. Of the duties of tribune and legate and other officers

These three books are of use in the preserva.
tion of military discipline in these troublous
times, and contain nothing contrary to the
Catholic Faith. So I adjudge I6th Nov. i58 x.

MATHIAS LAMBRECHT,
Licentiate in Sacred Theol-
ogy and Regius Professor
of Divinity in the good
University of Douai.



Document Three III

THE FIRST BOOK

Of the Law and the Duties connected with War and
on Military Discipline

CHAPTER I.

Of the method of declaring war and of other ceremonies
relating to war, which anciently were regulated by
fecial law.

t. Fecial law. S. A treaty can not be made without ordi-
a. The college of fecials,. nance by the people.
3. The duty of fecials. 9. The surrender of Spurius Postumius to
4. Clarigatio (solemn demand of redress) the enemy.
S. Pater patratus (the chief of the fecials). to. The formula of surrender.
6. The good-faith of the Tibarenians. xi. The surrender of Mancinul to the Nu-
7. The words of the fecial law. mantines.

How scrupulously the Romans considered what legal principles
were applicable to each occasion, whether of peace or of war, may be
learned from their historians; and it ought not to excite surprise that
they were uniformly so successful in their wars, seeing that they never
took up arms save on just grounds ...

[3, 4] The duty of the fecials, to whom the Romans conceded at
all times the highest degree of authority, may be summed up as follows:
To see to it that the Romans did not make an unjust war on any con-
federate State, and to take cognizance of wars, alliances, and treaties,
and of wrongs done to allies and other confederate States, and, if any of
these States was the first to infringe any condition of a treaty, to send
envoys who should orally put forth their claim and demand redress with
a loud [clara] voice (which is called clarigatio) in the following terms:
" I call Jupiter to witness: if against duty and justice I demand this
reparation for the Roman people and myself, mayest thou never allow
me to return safely to my fatherland." Then, if this demand was re-
fused, the bond of alliance and friendship (if any such existed) was first
denounced and then, after a fixed lapse of thirty days, war was declared
and redress obtained, under the laws of war, by means of captures and
hostile ravage. In any case, should the fecials forbid or disapprove,
neither Senate nor consul nor popular vote might decree arms against
an enemy ...
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CHAPTER I.
Of just war and just causes of war.

1. The laws of war must be observed.
.. Two kinds of conflict.
3. The object of wars is to secure peaceful

life.
4. Many ills arise even out of just wars.
S. An honorable war to be preferred to a

disgraceful peace.
6. Just wars permitted alike by the Law of

Nations (uss genium], the Canon
Law and the Divine Law.

7. The authorization of a sovereign re-
quired for a just war.

S. Among the Romans the determination of
questions of peace and war was in
the hands of the people.

9. War may sometimes be waged without
the authorization of the prince.

to. The penalties of rebellion are incurred
by the fact itself [ipso jure].

zs. Just causes of war.
x2. Rebellion.
x3 . An outrage on the prince is deemed an

outrage offered to God.
14. A rebel aod an enemy quite different

persons.
as. Whether tfie laws of war apply to rebels.
s6. Civil discord.
17. The law of Solon.
aS. In war not always safe to keep aloof

from both sides.
z9. The middle course hazardous.
so. The authority of the prince must always

be supported against rebels.

at. There can not be a just cause for rebel-
lion.

as. The fatherland or State, what it is.
23. Rebellion a most heinous offense.
24. A tyrant may be killed.
aS. A lawful sovereign can not be dubbed

tyrant.
z6. The lex regia.
27. The Pope may deprive a king of his

crown for cause.
aS. Whether a war against infidels is just,

and how far.
29. The emperor is not lord of the whole

world.
So. Just war waged on heretics.
31. The soldier incurs no guilt even if the

cause of war be unjust.
32. A Christian soldier may take service

under a pagan ruler.
33. How far obedience is due to a pagan

king.
34 A war may be "just," even though

the cause thereof be unjust.
35. Whether a war can be "just" on both

sides.
36. Money the sinews of war.
37. Who ought to bear the expenses of a

war.
38. Trajan compared the fi.us to the spleen.
39. The custom of the Gauls.
40. Whether private losses sustained in war

,.ought to be made good.

o0Vc.. b. 1. [1, 2] Cicero lays it down that in a well-ordered State the laws of
war should be scrupulously observed. Alike in beginning a war and in
carrying it on and in ending it, law has a most important position and

ts. bk. . so has good-faith. The rules of fecial law, to which we have just
alluded, aim at securing this. For, as Cicero also says, there are two
kinds of strife--one conducted by discussion and the other by force: the
one appropriate to men and the other to beasts; and recourse must be had
to the latter when the former can not be used. And this is taken to have
been the meaning of the poetical conceit that Chiron, the centaur-whose
upper part (so the fiction ran) was that of a man and his lower that of a
horse-was the preceptor of Achilles, as if to show that a good prince
ought not only to be endowed with wisdom and judgment and other
mental gifts, but also to be trained to feats of strength and arms; for the
use of force against those who will not submit to what is fair nor be
restrained by reason is not unjust. Nevertheless, a general, like a sur-
geon (it was a saying of Scipio's) ought to use steel only in the last

Plut., Apoph. resort for effecting his cures ...
[28] To continue the consideration of the just causes of war: War

coL. s, ,. may not be declared against infidels merely because they are infidels, not
even on the authority of emperor or Pope, for their infidel character does
not divest them of those rights of ownership which they have under the
law universal [jus gentium], and which are given not to the faithful
alone but to every reasonable creature. For the earth is the Lord's and

Ceses.. ,. i. the fulness thereof, the world and all they who dwell therein, and the
UMtth., ch. 6, e.d. Lord makes his sun to rise on the just and the unjust. Accordingly, al-

a .d ch. 6, bgi., though Nebuchadnezzar was an unbeliever, yet God gave him kingdom
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and power, as just said. This opinion is widely received, as Covarruvias 0 .. ,. Re. J-1.1n '1' In 2- W~t.

shows .... Reket. to

CHAPTER XIII.
After the enemy has been crushed, what is the best method

for keeping him quiet in a lasting peace.

i. Not less valor needed in order to retain 4. The pronouncement of the Senate concern-
what has been won than to win it. ing the men of Priverne who had

a. The advice of Herennius Pontius concern- been compelled to surrender.
ing the Romans who were surrounded S. The opinion of Marcus Cato on rebels.
at the Caudine Forks. 6. The Romans allowed their allies to make

S. The opinion of Camillus with reference to war only under Roman leadership.
the conquered Latins. 7. The custom of founding colonies.

[i] Seeing that there is not less virtue in preserving what we
have gained than in acquiring it, and in the right use of victory than in
victory itself-for as Ovid rightly says:

Casus inest illic, hic erit artis opus
(Chance controls the one, but in the other there is need of skill)

-and seeing that the object of war is to live in peace, our whole thought,
after the enemy has been crushed, should be by what best means to
restrain him forever from making war again. For what good was it to
Pyrrhus to be great in crushing an enemy if he could not guard what
he had gained? So much more successfully did he set himself to acquire
dominion than to keep it I On this account he was compared by Anti- Jud.. bk. 25.
gonus with an unskilled gamester who, though he makes many good
throws at dice, yet does not know how to make the best of his game . ..

[6] Again, the Romans, in furtherance of the policy of removing
from their allies all opportunity of rebellion, thought it inadvisable to
allow them to make war with their own army and strength and plans, or
except under Roman leadership. And so when the /Equians invadedDion. I1lio.,

Latin territory and the spokesmen of the Latins requested the Senate
either to supply help or allow them to take up arms and protect them-
selves, it seemed more expedient to defend the Latins, keeping them un-
armed, than to allow them to take up arms again. Uy., bk. .

It was also an ancient custom of the Romans, in connection with
those with whom friendly relations had not been established by treaty or
on equal terms, not to exercise sovereignty over them on a peace footing
before they had made a surrender of all things, human and divine, and
hostages had been received, and their arms had been taken from them,
and garrisons had been stationed in the towns. .. -. Livy, bk. &
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[Book I]

CHAPTER II

THE DEFINITION OF WAR

WAR is a just and public contest of arms. In fact, war is nothing
if not a contest, and it is a contest of arms, because to wage war in one's
mind and not with arms is surely cowardice, and not war. As we find
it well expressed in one of the Panegyrics, to war with words is folly. .f, ro

I said 'a just strife'; for I maintain that the war must be just and
that all the acts of the war must be just. In this sense one speaks of
a just and righteous war and of just and righteous arms. Therefore all ,,4;XLV
our researches will be directed towards this point. But we must also [XLIZ..,iiij
in this connexion exclude raids and plundering expeditions, such,
namely, as do not have a just and full equipment of arms and cannot
rightly be termed war; for iustum, 'just', signifies not only what is
lawful, but also what is perfect in all its parts ...

CHAPTER III

WAR IS WAGED BY SOVEREIGNS

'THE enemy are those who have officially declared war upon us,
or upon whom we have officially declared war; all others are brigands
or pirates', says Pomponius. Ulpian uses the same language: 'The Dige,,, L.
enemy are those upon whom the Roman people has officially declared ;
war, or who have themselves declared war upon the Roman people.
All others are termed brigands or pirates.' That is to say, the war on
both sides must be public and official and there must be sovereigns on
both sides to direct the war. This is the view both of Augustine and Augtie,
of the other theologians, and reason shows that war has its origin in 'XX.a'[ X,
necessity; and this necessity arises because there cannot be judicial CXX1., .,V.
processes between supreme sovereigns or free peoples unless they t 1.i

themselves consent, since they acknowledge no judge or superior.
Consequently, they are only supreme and they alone merit the title of Dig,..L.v .,6;
public, while all others are inferior and are rated as private individuals. I"-C; U,

V. 32 ; Aristotle.
The sovereign has no earthly judge, for one over whom another holds wil,. Iv iv.
a superior position is not a sovereign. And in fact sovereigns act in
accordance with this principle, as that best of emperors, Marcus cassus Dio
Aurelius, declared. [LXXI. iii].

Therefore it was inevitable that the decision between sovereigns DLmosthe-,In . . A Affairs i.
should be made by arms. 'War', says Demosthenes, 'is made against ach,
those who cannot be controlled by the laws, but judicial decisions are t"" = P. 971
rendered in the case of private citizens.'

But I am speaking here only of a real and actual necessity. For ci, o,
whereas there are two modes of contention, one by argumelnt and the '~"", i c. .BaldsCsi

other by force, one should not resort to the latter if it is possible to use V 'c

the former. The necessity which justifies warsays Baldus, arises when Dioniuof
one is driven to arms as the last resort. Therefore the Romans had the sld,- , -.-
institution of the appeal, in order that quarrels might be settled by Rs.,ke d.
argument and process of law, without recourse to arms. Thus the uivIi(th i.]; DionySius of

peoples of Ardea and Aricia, thus the Neapolitans and Nolani appealed H ic-.i.us,
to the arbitration of the Roman people and submitted their differences b C i i = p.
to them. Thus the Samnites challenged the Romans to a discussion e r,0.
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D . I . 33J. of their dissensions before friends of both peoples, and Archidamus de-
Liy, V III5,. 9 L.]. clared that it was not lawful to resort to arms against those who offered
T.cydid., to submit to arbitration. Again Cyrus, who is represented as a type
X, opho,, of the best of rulers by Xenophon, himself a great philosopher and a
Train.g o.fcy-,,itiv.si. great commander, proposed that the king of the Indi should act as

arbiter between himself and the Assyrian monarch....
But why do I multiply examples, as if any one could not call

Cario to mind a great number of such occurrences in every age ? Why, to be
,,no 16,.a,, sure, in order that those who avoid this kind of contest by arbitration
XIV. and resort at once to the other, that is, to force, may understand that

they are setting their faces against justice, humanity, and good pre-
cedent, and that they are rushing to arms of their own free will, because
they are unwilling to submit to any one's verdict. For why should the
disputes of private individuals be settled by arbitration and those of

c....n Topi3 , sovereigns not be thus decided, when the former are often greater than
Din., X. these public ones, or at any rate much less clear. It is better and more

xxv. worthy of a citizen, says the law, not to use the compulsion of force.
In the disputes of sovereigns more experienced judges can be secured
and those who are less corruptible, who will hear and decide the cases
with the whole world, as it were, for witnesses and spectators ...

This law therefore holds for sovereigns also, although it was estab-
lished by Justinian for private individuals; it surely does, and I have
never heard or read such things as those eminent men, raised above the
vulgar herd, set forth. Does it then cease to be the law of niations and
of nature because it has been posted up for the citizens to read?
But although the civil law is not of necessity the law of nations, yet the

1Do, ..... law which belongs to the nations ought also to apply to their citizens.
Co,,, do... It is true that the civil law does not correspond to the law of nature
Digest, I. i.6 [I.

and of nations in all respects; but yet it is not wholly unlike the law of
nature or that of nations ...

Again, are not the following principles from the books of Justinian
D,.ig, . to. applicable to sovereigns: to live honourably; not to wrong another;

to give every man his due; to protect one's children; to defend oneself
against injury; to recognize kinship with all men; to maintain com-
mercial relations; along with other similar and cognate matters which
make up almost the whole of those books ? These belong to the law of
nations and to the laws of war ...

CHAPTER IV

BRIGANDS DO NOT WAGE WAR

A STATE of war cannot exist with pirates and robbers, in the opinion
of Pomponius and Ulpian. For such men have not through their
misconduct emancipated themselves from jurisdiction. One who is a
subject does not by rebellion free himself from subjection to the law,

B. ,,,,, c-ia, says Baldus; and that no one improves his legal status by trans-I11. xt;vL

Di,,,,XXXV. gression, is the opinion of Paulus.
i. 6. There is also another reason why such men do not come under

the law of war; namely, because that law is derived from the law
of nations, and malefactors do not enjoy the privileges of a law to

Fl ,11 which they are foes. How can the law, which is nothing but an agree-[. Mi. . ment and a compact, extend to those who have withdrawn from the
agreement and broken the treaty of the human race, as Florus puts it.

Pirates are the common enemies of all mankind and therefore
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Cicero says that the laws of war cannot apply to them. 'If you do not Hot.a,
pay brigands the price demanded in exchange for your life, you do no
wrong, even if you fail to pay after having taken oath to do so,' says he. u. -Ili [I 17J;

And Baldus says that war is not'declared against such men, and that ce. A I g,

we are under no obligation to return to them, since they have no right .. "4;:, I.e
to our possession. Similar opinions are expressed by others; thus Livy ........ 3,,,

I[i. 31
, 

-ii, 351;

says: 'We are fighting rather against brigands than lawful enemies.' 0. 111
And in another passage he speaks of pirates being put to death and not -Ido. 0 ,
accorded the rights of war, while Florus makes the same statement ,

LWvY. XXX IVabout runaway slaves. . . (xxx. 6).

CHAPTER XII

WHETHER THERE ARE NATURAL CAUSES FOR MAKING WAR

THERE follows the consideration of the natural causes for war.
And war seems to be natural if you study nature, coming down the
ages from the first elements to man....

But I do not think this view correct. For, on the contrary, we
are by nature all akin. But it is through the fault of the human race ,quotedby

that dissensions arise, since mankind is uneasy and untamed, and always rca.. V [.xvJ
[II. p. '58, 1 .

engaged in a struggle for freedom or glory or dominion, as Sallust A^,bim,.

says. And the cause is not the course or rotation of the stars, as is said A / ;:t ,
elsewhere,or even fate, but the ambitionand injustice of men, as Agathias Agto.G.ehi

declares, a writer of the highest authority. Hence there is no natural w",ItIj.
n-lin. On the

repugnance between man and man. There is not even antipathy Republ, V I.
between brutes of the same species; therefore there should be none Aliltoal,Hilo.,

between men. 'Dog does not eat dog.' Devil does not torment devils. ,..ix, .
Only the swan is cannibalistic, though bees sometimes fight, and a few *,.
other animals contend with those of their own kind. . ,,s,

'Judaei'lp aP-tg].

If the causes for war were really due to nature, every war arising D,-tb-.,
from them would also be just. But the causes are not of that kind. Men AA r,-ae

are not foes of one another by nature. But our acts and our customs, II= .631.

whether these be like or unlike, cause harmony or discord among us. They v1.a , .
say that men are not friends by nature, a statement which I do not accept.
Therefore the Spaniards were not just in giving that pretext or the
pretext of religion as the reason for their war with the Indians; nor vto..,Il.
the barbarians with reference to the Greeks, nor the Greeks to the i-' (IV].

barbarians. Except perhaps that the Greeks and barbarians were
trained to be enemies one of the other. That is a different reason, and
perhaps it is not very far from being a natural one, for it is the result
of education, which is a second nature. ...

CHAPTER XXV

OF AN HONOURABLE REASON FOR WAGING WAR

THERE remains now the one question concerning an honourable
cause for waging war, which we further restrict to a war which is
undertaken for no private reason of our own, but for the common
interest and in behalf of others. Look you, if men clearly sin against
the laws of nature and of mankind, I believe that any one whatsoever
may check such men by force ofarms. . ..
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victoda, Therefore, I approve the more decidedly of the opinion of those
,dek.Os, [V]. who say that the cause of the Spaniards is just when they make war

upon the Indians, who practised abominable lewdness even with beasts,
and who ate human flesh, slaying men for that purpose. For such sins

c,.-,Rpkw are contrary to human nature, and the same is true of other sins
, d recognized as such by all except haply by brutes-and brutish men.
5'4- And against such men, as Isocrates says, war is made as against brutes.
A -pgii. Thus in a state any one whatever is allowed to accuse an offender
t,,,.1,I., against the community, even one who is not a member of the state,x .ii; uatI, when an action is defended which is not peculiar to the state but of
Angcu,.O interest to all men ..
M a,. XLIII.

[ Book III]

CHAPTER XIII

ON INSURING PEACE FOR THE FUTURE

Bu-r we have now said enough about the things which the victor
may do in the way of punishing past offences, and at the same time
much that applies to the future. But of the latter we must speak at

S...-.0 somewhat greater length. Now punishment (ultio) usually fulfils twoCl__tmy , I
[x, . ,]. ends, solace for injury and security for the future. Therefore it includes
(G-- L1t.,D revenge (vindicta). For the grammarians tell us that pfinishment has

. to do with the past, and that therefore Mars has the surname of'The
2scri'b'to Punisher' (Ultor); but revenge (vindicta or vindicatio) prevents wrongs
Fr,o to),VIT58. in the future.9, K6,]. In the one case as well as in the other it is the will of the victor
Cu.tiusIIV(v. 7. which settles everything. Whence Alexander said to Darius that con-
nIonyisuo, ditions arc made by the victor and accepted by the vanquished. And
11; ....... the Roman king in defining the conditions of peace did not allow the
[.. J xxx conquered to argue with him but made himself the arbiter of the entirefXXX. 24],
XXXII tii treaty, as is related somewhere in Dionysius. And in Livy the consul
I,. said that 'the vanquished must accept, not make, conditions'. Even

Hi1,Fr. Hannibal, when defeated, declared that 'it is the part of him who grants
IV. peace, not of him who sues for it, to lay down the conditions'.

Philip, too, declared that 'the first right to speak belonged to him who
offered conditions of peace and not to the one who accepted them'. And
at a later time the king of the Persians made the same reply to the
Christians that the Roman king and theconsul had made in bygonedays.

Livy, XXVIII Furthermore, they declared that it was an ancient custom of the
["xiv' 71. Romans not to exercise sovereignty over those, and regard them as

subjects, who were not joined to them by treaty in equal rights of
friendship, until they had surrendered everything human and divine,
given hostages, handed over their arms, and had a guard placed over
them. This therefore should be our custom.

But it follows that the victor should grant a peace of such a kind
as to be lasting, since it is the nature of peace to be permanent. Hence

I5.,s of the formula: 'Let there be peace between the Romans and the peoples
. of the Latins so long as heaven and earth keep the same position', aH'rot,s.v formula which is used also by other nations. And thus the Romanloci].

,PPus. emperor and the Persian king made a peace without limit, according
to Procopius. Therefore that victor will be unjust who offers a peace
which is no peace; that is to say, one which cannot endure, and therefore
cannot be truly a peace.

• " Iin. But what can make a peace lasting ? Augustine replies 'by punish-
"dt" .. ing past offences we glut our anger; by beihg compassionate we ensure
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the future'. Epictetus asserts that peace is liberty combined with
tranquillity. Therefore there is but one enduring principle, namely
justice, which has been preserved in punishment and should be pre-
served also in takingvengeance and making conditions for the future. For
one who has been injured beyond his deserts will not be tranquil, but
will continually desire revenge; and one who is forced to accept pitiless
conditions will carry the burden only so long as he is under the necessity
of obedience. 'That peace', says a great historian, 'was imposed by P.ol. ,mo.,

necessity and therefore was not lasting'. F,. 1.

Whatever is the result of necessity of course does not endure, but na...'ii.
is quickly ended; as the Roman envoys say in Dionysius, and others in
other places. This, too, common sense teaches us, knd experience, our
school-mistress in all things, points it out. Therefore the envoy of the
Privernates replied boldly, since what he said was clearly just, that his VIII (id.
countrymen would keep peace with the Romans for ever, if they wvere
granted just terms; but not otherwise, unless they lacked the strength
to revolt. Peace would be enduring, if it were fair on both sides, says P-,,,
Epaminondas. 'Indeed, equality is the beginning of justice', says 4. .

Seneca. And this you must understand of geometrical equality, which s
is not equal in fact like arithmetical equality, but is equal relatively to Amb-.O0

* persons, giving to each according to his condition ;nd deserts. D"--. I.
Ambrose defines justice as preserving a common equity and '-

because,,of it disregarding even one's own advantage; and he says that
nothing at all should be regarded as expedient which is not to the
common advantage. Granting then that the question is, whether that c ,
is just which is for the advantage of the stronger, the decision must be
that it is not just. . ..
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(Book I I]

CHAPTER XIX
CAN THE ]US GENT1UM BE DISTINGUISHED FROM NATURAL LAW

AS SIMPLY AS POSITIVE HUMAN LAW?

i. From what has thus far been said, the conclusion seems to
a, g,., follow that the ius gentium, properly so called, is not

properly so called is contained within the bounds of natural law, but that
not included under on the contrary it differs essentially therefrom; for
natural law. although it agrees with natural law in many respects,
nevertheless, the two are distinct from each other owing to practical
differences in their respective characters.

The ius gentium and natural law agree, first, in that both are in
Wherein the ius a sense common to all mankind. And on this ground
genlium agrees with each may be called a law of nations (gentium), if we
natural law. are to confine our attention to terms alone. The
characteristic of being common to all nations is clearly evident in the
case of natural law, and for that reason the law of nature itself is called,
in the Digest (I. i. 9), the law of nations (iusgentium); as may be noted Digest.
in the wording of many laws. However, this name is more properly
bestowed upon the kind introduced by the custom of nations, and on
this point the Institutes (I. ii, § 4 [§ 1]) may be consulted.

Secondly, these two kinds of law agree in the fact that, just as
the subject-matter of the ius gentium has application to men alone, so
also the subject-matter of the natural law is peculiar to mankind,
either in its entirety, or in great part; as is perhaps sufficiently evident
from what we have said in Chapter Seventeen. Consequently, many
examples which the jurists classify under the head of the ius gentium
because of this characteristic alone, fall only nominally under the ius
gentium, strictly viewed. For in reality such examples pertain to the
natural law; as in the case, for instance, of reverence towards God, the
honouring of one's parents, and dutiful patriotism, all of which are
mentioned in the Digest (I. i. 2 and 3), although they were rightfully
omitted from the Institutes by the Emperor [Justinian]. Of like charac-
ter, if they are strictly interpreted, are other examples which Isidore
enumerates [Etymologies, Bk. V, chap. vi]; such as the observance of
treaties of peace, of truces, of the immunity of ambassadors, and similar
matters. But as for the sense in which such instances were interpreted
by Isidore, that is a point of which we shall speak below.'

Thirdly, the iusgentium and natural law agree in that both systems
include precepts, prohibitions, and also concessions or permissions; as
has been made sufficiently clear in Chapter Eighteen ...

9. The rational basis, moreover, of this phase of law consists in
the fact that the human race, into howsoever many different peoples
and kingdoms it may be divided, always preserves a certain unity, not
only as a species, but also a moral and political unity (as it were) en-
joined by the natural precept of mutual love and mercy; a precept
which applies to all, even to strangers of every nation.
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Therefore, although a given sovereign state, commonwealth, or
kingdom may constitute a perfect community in itself, consisting of
its own members, nevertheless, each one of these states is also, in a
certain sense, and viewed in relation to the human race, a member of
that universal society; for these states when standing alone are never
so self-sufficient that they do not require some mutual assistance,
association, rid intercourse, at times for their own greater welfare and
advantage, but at other times because also of some moral necessity or
need. This fact is made manifest by actual usage.

Consequently, such communities have need of some system of law
whereby they may be directed and properly ordered with regard to
this kind of intercourse and association; and although that guidance
is in lange measure provided by natural reason, it is not provided in
sufficient measure and in a direct manner with respect to all matters;
therefore, it was possible for certain special rules of law to be intro-
duced through the practice of these same nations. For just as in one
state or province law is introduced by custom, so among the human
race as a whole it was possible for laws to be introduced by the habitual
conduct of nations. This was the more feasible because the matters
comprised within the law in question are few, very closely related to
natural law and most easily deduced therefrom in a manner so ad-
vantageous and so in harmony with nature itself that, while this deriva-
tion [of the law of nations from the natural law] may not be self-
evident-that is, not essentially and absolutely required for moral
rectitude-it is nevertheless quite in accord with nature, and univer-
sally acceptable for its own sake....
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[Book III]

CHAPTER XXIII
THE POPE MAY USE COERCIVE POWER AGAINST KINGS, EVEN TO THE

POINT OF DEPOSING THEM FROM THEIR THRONES, IF THERE BE
A VALID CAUSE

I. This, as I have said, is the very heart and the chief point of
the present controversy.

For King James, who denies the existence of papal jurisdiction
The chief point of over the whole Church and, in particular, over kings,
the controversy is in truth not greatly troubled with regard to [papal]
with the King of directive power. He is, on the other hand, anxious
England. and fearful as to the coercive power of the Pope, and
especially as to that phase of it which extends to confiscation of his
kingdom, since, by persisting in his error, James causes himself to
doubt his own security upon his throne, if it should be believed by his
subjects that the said power does reside in the Pope.

Accordingly, in order that he may be free to persist in his blind-
ness, he desires to deprive the Church of Christ of every remedy against
heretical princes. The same stratagem was devised before him, by
Marsilio of Padua and other enemies of the Church.

But the contrary opinion is supported by all 1he Catholic Doctors
Ielarmine.whom I have mentioned above, and whom Bellarmine (in the recent

treatise already noted, [Tract. DePotestate Summi Pontificis]) cites more
fully. Nor is this contrary opinion less certainly true than the other
statements already made. Indeed, if the latter are carefully weighed,
it will not be difficult to refute the error that has been propounded
and to defend, moreover, the Catholic truth that is confirmed by
custom, by authority and by reason.

2. For, in the first place, it clearly follows from what has been
Coercive power over said above, that there does reside in the Pope coercive
wicked kings does power over temporal princes who are incorrigibly
indeed reside in the wicked, and especially over schismatics and stubborn
Pope. heretics.

He must possess this coercive weapon because directive force is
This assertion is inefficacious without coercive force, as Aristotle points
proved first by a out (Nicomachean Ethics, Bk. X, chap. ix [, § i2]);logical process, so that if the Pope has directive power over temporal
princes, he necessarily has coercive power also, in cases where they
have been unwilling to obey the just direction laid down by laws or
precepts ...

18. This part of our, argument may be further confirmed by the
fact that the Church does have power, with respect to all others among
A confirmation [of the faithful-that is, all other baptized Christians-
this argument]. not merely to coerce them through censures in order
to correct their faults, but also to avenge offences already committed,
by means of other, temporal or corporal punishments, and in the
manner suited to an ecclesiastical judge and pastor; wherefore the
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lawful prelates of the Church, and particularly the Pope, possess this
same power with respect to temporal princes, even those of sovereign
rank.

The assumption is clearly proved by the unvarying practice of
the Church. For the canon laws frequently impose pecuniary penalties,
amounting sometimes to a confiscation of property. Again, they at
times impose corporal punishments, short of peril to life or limb, such
as the punishment of flagellation; at other times, they impose even the
penalty of condemnation to the galleys; and, when the death penalty
is necessary, the ecclesiastical judges-although, out of regard for the
dignity of their position, they do not make a practice of passing such
sentence-may nevertheless commit the accused to the charge of a
secular judge, instructing the latter to inflict upon the criminal such
punishment as is demanded by just laws. All of these facts may be
accorded special consideration in connexion with the charge of heresy;
for heretics are not only excommunicated by the Church, and sub-
jected to other spiritual punishments, but are also deprived of all their
temporal goods, by virtue of the canon laws as well as by the laws of
the Emperors. And finally, in the case of a stubborn heretic, or one
who has returned to his errors, the imperial laws impose capital
punishment, while the canon laws deliver that heretic to the will of
the secular judge, that the culprit may receive the punishment suited
to the nature of his crime. This point is brought out in the Decretals Dec,at, V.
(Bk. V, tit. vii, chap. ix, and similar chapters). . . . V. ix.
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Disp. XIII: On War

... 6. It remains for us to explain what constitutes an aggressive war,
What is a defensive and what, on the other hand, constitutes a defensive
war; and what, an war; for sometimes that which is merely an act of
aggressive war? defence may present the appearance of an aggressive
act. Thus, for example, if enemies seize the houses or the property of
others, but have themselves suffered invasion - from the latter, that is
no aggression but defence. To this extent, civil laws (Code, VIII.
iv. i and Digest, XLIII. xvi. i and 3) are justified in conscience
also, when they provide that if any one tries to dispossess me of my
property, it is lawful for me to repel force with force. For such an act
is not aggression, btit defence, and may be lawfully undertaken even on
one's own authority. The laws in question are extended to apply to
him who, while absent, has been ejected from a tenure which they call
a natural one, and who, upon his return, is prevented from recovering
that tenure. For [the same laws decree] that any one who has been
despoiled may, even on his own authority, have recourse to arms,
because such an act is not really aggression, but a defence of one's legal
possession. This rule is laid down in Decretals, Bk. II, tit. XIi,Decretals.
chap. xii.

Consequently, we have to consider whether the injustice is, practi-
A note. cally speaking, simply about to take place; or whether

it has already done so, and redress is sought through
war. In this second case, the war is aggressive. In the former case, war
has the character of self-defence, provided that it is waged with a
moderation of defence which is blameless. Now the injury is con-
sidered as beginning, when the unjust act itself, even physically re-
garded, is beginning; as when a man has not been entirely deprived of
his rightful possession; or even when he has been so deprived, but
immediately-that is, without noteworthy delzy-attempts to defend
himself and to reinstate himself in possession. The reason for this is as
follows: When any one is, to all intents and purposes, in the very act
of resisting, and attempts-in so far as is possible-to protect his right,
he is not considered as having, in an absolute sense, suffered wrong,
nor as having been deprived of his possession. This is the common
opinion of the Doctors as stated by Sylvester (word bellum, Pt. II), and Sylester.
also by Bartolus and the jurists on the aforesaid Digest, XLIII. xvi. 3, Brtolus.
§ 9 [§§ i et seq.].

7. Our fourth proposition is this: in order that a war may be
The fourth justly waged, a number of conditions must be ob-
conclusion. served, which may be grouped under three heads.
ee Bellarmine, De First, the war must be waged by a legitimate power;

Laicis. Bk. I1, secondly, the cause itself and the reason must be just;
Chap. xv; and tidy
Molina, De thirdly, the method of its conduct must be proper, and
Disps. X et seq. due proportion must be observed at its beginning, dur-
ing its prosecution and after victory. All of this will be made clear in the
following sections. The underlying principle of this general conclusion,
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indeed, is that, while a war is not in itself evil, nevertheless, on account
of the many misfortunes which it brings in its train, it is one of those
undertakings that are often carried on in evil fashion; and that
therefore, it requires many [justifying] circumstances to make it
righteous.

SECTION II

WHO HAS THE LEGITIMATE POWER OF DECLARING WAR?

I. Our question relates to aggressive war; for the power of defend-
ing oneself against an unjust aggressor is conceded to all.

I hold first: that a sovereign prince who has no superior in tern-
The first poral affairs, or a state which has retained for itself
conclusion, a like jurisdiction, has by natural law legitimate power

St. Thomas. to declare war. This is the opinion held by St. Thomas (II.-II, qu.
4o , art. I); and he is supported by all. Reference may be made to

Covarruvi4s. Covarruvias (on Sext, rule peccatum, Pt. ii, § 9), who cites many laws,
as well as certain theological divines...

2. I hold, secondly, that an inferior prince, or an imperfect state,
The second or whosoever in temporal affairs is under a superior,
conclusion, cannot justly declare war without the authorization
of that superior. A reason for the conclusion is, first, that a prince
of this kind can claim his right from his superior, and therefore has not
the right to declare war; since, in this respect, he has the character of
a private person. For it is because of the reason stated that private
persons cannot declare war. A second reason in support of this same
conclusion is that such a declaration of war is opposed to the rights
of the sovereign prince, to whom that power has been specially en-
trusted; for without such power he could not govern peacefully and
suitably . ..

5. In the case of Christian kings, however, a second point must
Christian kings are be noted, namely, that the suprerme Pontiff, although
subject to the Pope. he has no direct power in temporal affairs outside of
his own domain, nevertheless does possess such power indirectly, as is

Dc,als,1 vi. indicated in certain passages of the Decretals (Bk. I, tit. vi, chap. xxxiv;
Ad.,1.. Bk. II, tit. I, chap. xiii). Therefore, under this title, he has a right to

require that a cause of war be referred to him, and the power to give
a judgment thereon, which the parties in question are bound to obey,

See Defnsio unless his decision be manifestlyunjust. For such [authority on the part
Fai, ilk. , of the Pope] is certainly necessary for the spiritual welfare of the Church

and for the avoidance of almost infinite evils. Accordingly, Soto said (on

Romans, Chap. xii [, v. 18]), that war between Christian princes is rarely
just, since they have at hand another ready means of settling their
mutual disputes.

But sometimes the Pope does not interpose his authority, lest
perchance greater evils result. In that event, to be sure, sovereign
princes are not bound to secure any authorization from the Pope, and
may urge their own right as long as they are not forbidden to do so.
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Nevertheless, they should take care lest they themselves be a cause of
the fact that the Pope dares not intervene; for in that case they will
not be free from blame.

6. Thirdly, I hold that a war which, according to the preceding
The third conclu- conclusion, is declared without legitimate authority,
sion; and the reason is contrary not only to charity, but also to justice, even
in support of it. if a legitimate cause for it exists. The reason support-
ing this conclusion is that such an act is performed without legitimate
jurisdiction, and is consequently an illegitimate act. Therefore, it
follows that a war of this kind gives rise to an obligation of making
restitution for all ensuing damages....
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DE JURE BELLI AC PACIS
LIBRI TRES

BY

HUGO GROTIUS

PROLEGOMENA

TO THE THREE BOOKS

ON THE LAW OF WAR AND PEACE

r. THE municipal law of Rome and of other states has been
treated by many, who have undertaken to elucidate it by means of
commentaries or to reduce it to a convenient digest. That body
of law, however, which is concerned with the mutual relations among
states or rulers of states, whether derived from nature, or established
by divine ordinances, or having its origin in custom and tacit agree-
ment, few have touched upon. Up to the present time no one has
treated it in a comprehensive and systematic manner ; yet the welfare
of mankind demands that this task be accomplished....

14. But sacred history, besides enjoining rules of conduct, in
no slight degree reinforces man's inclination towards sociableness
by teaching that all men are sprung from the same first parents. In

Dig. I. i- 3- this sense we can rightly affirm also that which Florentinus asserted
from another point of view, that a blood-relationship has been
established among us by nature; consequently it is wrong for a man
to set a snare for a fellow-man. Among mankind generally one's
parents are as it were divinities, and to them is owed an obedience
which, if not unlimited, is nevertheless of an altogether special kind..

17. But just as the laws of each state have in view the advan-
tage of that state, so by mutual consent it has become possible that
certain laws should originate as between all states, or a great many
states ; and it is apparent that the laws thus originating had in view
the advantage, not of particular state., but of the great society of
states. And this is what is called the lah of nations, whenever we
distinguish that term from the law of nature.
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This division of law Carneades passed over altogether. For he
divided all law -into, the law of nature and the law of particular
countries. Nevertheless if undertaking to treat of the body of law
which is maintained between states-for he added a statement in
regard to war and things acquired by means of war-he would surely
have been obliged to make mention of this law.

18. Wrongly, moreover, does Carneades ridicule justice as folly.
For since, by his own admission, the national who in his own country
obeys its laws is not foolish, even though, out of regard for that law,
he may be obliged to forgo certain things advantageous for himself,
so that nation is not foolish which does not press its own advantage
to the point of disregarding the laws common to nations. The
reason in either case is the same. For just as the national, who
violates the law of his country in order to obtain an immediate
advantage,' breaks down that by which the advantages of himself and
his posterity are for all future time assured, so the state which trans-
gresses the laws of nature and of nations cuts away also the bulwarks
which safeguard its own future peace. Even if no advantage were
to be contemplated from the keeping of the law, it would be a mark
of wisdom, not of folly, to allow ourselves to be drawn towards that
to which we feel that our nature leads.

19. Wherefore, in general, it is by no means true that [Horace.
Satires,

You must confess that laws were framed I. iii. III]
From fear of the unjust,

a thought which in Plato some one explains thus, that laws were [Republi,
invented from fear of receiving injury, and that men are constrained "o,",
by a kind of force to cultivate justice. For that relates only to the xxxviii.]
institutions and laws which have been devised to facilitate the enforce-
ment of right; as when many persons in themselves weak, in order
that they might not be overwhelmed by the more powerful, leagued
themselves together to establish tribunals and by combined force
to maintain these, that as a united whole they might prevail against
those with whom as individuals they could not cope.

And in this sense we may readily admit also the truth of the
saying that right is that which is acceptable to the stronger; so that
we may understand that law fails of its outward effect unless it has
a sanction behind it. In this way Solon accomplished very great [Plutach,
results, as he himself used to declare,

[xi] By joining force and law together,
Under a like bond. .

24. That same Pompey, whom I just now quoted for the opposite
view, corrected the statement which a king of Sparta had made, that
that state is the most fortunate whose boundaries are fixed by spear
and sword ; he declared that that state is truly fortunate which has
justice for its boundary line. On this point he might have invoked
the authority of another king of Sparta, who gave the preference to
justice over bravery in war,' using this argument, that bravery ought
to be directed by a kind of justice, but if all men were just they
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would have no need for bravery in war.
Bravery itself the Stoics defined as virtue fighting on behalf of

[X=P. 132 equity. Themistius in his address to Valens argues with eloquence that
B C. kings who measure up to the rule of wisdom make account not only

of the nation which has been committed to them, but of the whole
human race, and that they are, as he himself says, not 'friends of the
Macedonians' alone, or' friends of the Romans ', but' friends of man-
kind'. The name of Minos became odious to future ages for no
other reason than this, that he limited his fair-dealing to the boundaries
of his realm.

25. Least of all should that be admitted which some people
imagine, that in war all laws are in abeyance. On the contrary war
ought not to be undertaken except for the enforcement of rights;
when once undertaken, it should be carried on only within the

[On the bounds of law and good faith. Demosthenes well said that war is
Affairs
it the directed against those who cannot be held in check by judicial
Chersonese, processes. For judgements are efficacious against those who feelviii. 29.] that they are too weak to resist ; against those who are equally

strong, or think that they are, wars [xii] are undertaken. But in
order that wars may be justified, they must be carried on with not
less scrupulousness than judicial processes are wont to be ...

z8. Fully convinced, by the considerations which I have ad-
vanced, that there is a common law among nations, which is valid
alike for war and in war, I have had many and weighty reasons for
undertaking to write upon this subject. Throughout the Christian
world I observed a lack of restraint in relation to war, such as even
barbarous races should be ashamed of ; I observed that men rush to
arms for slight causes, or no cause at all, and that when arms have
once been taken up there is no longer any respect for law, divine or
human ; it is as if, in accordance with a general decree, frenzy had
openly been let loose for the committing of all crimes....

CHAPTER I
THE CAUSES OF WAR: FIRST, DEFENCE OF SELF AND PROPERTY

1.-What causes of war may be called justifiable
x. LET us proceed to the causes of war-I mean justifiable

causes ; for there are also other causes which influence men through
regard for what is expedient and differ from those that influence
men through regard for what is right ....
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II.-Justifiable causes include defence, the obtaining of that which
belongs to us or is our due, and the inflicting of punishment
i. It is evident that the sources from which wars arise are as

numerous as those from which lawsuits spring; for where judicial
settlement fails, war begins. Actions, furthermore, lie either for
wrongs not yet committed, or for wrongs already done.

An action lies for a wrong not yet committed in cases where
a guarantee is sought against a threatened wrong, or security against
an anticipated injury, or an interdict of a different sort against the
use of violence. An action for a wrong committed lies where a
reparation for injury, or the punishment of the wrong-doer, is sought...

CHAPTER XXII

ON UNJUST CAUSES [OF WARS]

I.-The distinction between justifiable and persuasive causes is explained

XVII.-The difference between a war the cause of which is unjust and
a war in which there is a wrong of another kind ; and the different
effects of each
i. It is to be observed that this often happens, that a just Victoria,

cause for a war may in fact exist, but that in making war a wrong may , ',,,
arise from the intent of the party who engages in hostilities. This e, no.2.

may come about either because some other thing, not in itself unlaw-
ful, in a greater degree and more effectively influences his purpose
than the right itself, as, for example, an eager desire for honour1or some advantage, whether private or public, which is expected from
the war considered apart from its justifiable cause. Or there may be
present a manifestly unlawful desire, such as the delight of him who
has pleasure in another's ill, without regard to what is good. . ..
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CHAPTER XXIII

ON DOUBTFUL CAUSES OF WAR

I.-On the source of the causes of doubt in moral questions
What Aristotle wrote is perfectly true, that certainty is not to be

Niconach- found in moral questions in the same degree as in mathematical
can Ethics,
I.i. 'science....

VI.-W hence it follows that in case of doubt we must refrain from war

VII.-First, war may be obviated by a conference

VIII.-Second, war may be obviated by arbitration ; with a discussion
of the duty of Christian kings in regard to warring parties

Plutarch says that this was the chief duty of
the Roman Fetiales, 'not to permit military operations before all
hope of a judicial settlement was cut off'....

[Diodorus, IX.-Third, war may be obviated even by lot
V. xxxi.]
[Strabo, The third method is by lot, The use of the lot for this purpose
IV. iv. 4.]
Thomas, was recommended by Dio Chrysostom in his second speech Against
ii. ii, qu. Fortune, and much earlier by Solomon (Proverbs, xviii. I8).
95, art. 8,
and
Cajetan X.-Whether single combat may be permitted as a means of avoiding war
thereon.
[Orations, I. Something akin to the lot, furthermore, is single combat.
P. 599.] Resort to single combat it does not seem necessary altogether to reject

if two persons, whose disputes would otherwise afflict whole peoples
with very serious evils, are ready to settle their dispute by arms, as
in olden times Hyllus and Echemus for the Peloponnesus, Hyperochus
and Phemius for the country adjacent to the Inachus, Pyraechma an
Aetolian and Degmenus the Epean for Elis, and Corbis and Orsua
for Iba. In fact it seems clear that, if the combatants should themselves
not act aright, assuredly the decision might be accepted by their
states as the lesset evil....
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[BOOK III]

CHAPTER X

CAUTIONS IN REGARD TO THINGS WHICH ARE DONE IN AN
UNLAWFUL WAR

I.-With what meaning a sense of honour may be said to forbid what the
law permits

III.-What is done by reason of an unjust war is unjust from the point
of view of moral injustice

In the first place, then, we say that if the cause of a war should
be unjust, even if the war should have been undertaken in a lawful
way, all acts which arise therefrom are unjust from the point of view
of moral injustice (interna iniustitia). In consequence the persons
who knowingly perform such acts, or co-operate in them, are to be
considered of the number of those who cannot reach the Kingdom r Cor., A.
of Heaven without repentance. True repentance, again, if time and
means are adequate, absolutely requires that he who inflicted the
wrong, whether by killing, by destroying property, or by taking
booty, should make good the wrong done.

Thus God says He is not pleased with the fasting of those who
held prisoners that had been wrongfully captured ; and the king
of Nineveh, in proclaiming a public mourning, ordered that men 8].
should cleanse their hands of plunder, being led by nature to recognize
the fact that, without such restitution, repentance would be false
and in vain. We see that this is the opinion not merely of Jews Pets ofthe Law,
and Christians, but also of Mohammedans. Pecepts

Bidding,
r6.

IV.-Who are bound to make restitution, and to what extent

Furthermore, according to the principles which in general terms
we have elsewhere set forth, those persons are bound to make restitu-
tion who have brought about the war, either by the exercise of their
power, or through their advice. Their accountability concerns aSylveter,
those things, of course, which ordinarily follow in the train of war; beaum, x,
and even unusual things, if they have ordered or advised any such .o
thing, or have failed to prevent it when they might have done so. CovL -vias, On

Thus also generals are responsible for the things which have s%, v.
been done while they were in command ; and all the soldiers that ult. 4 Pt.
have participated in some common act, ,as the burning of a city, are'8; Lesius,
responsible for the total damage. In the case of separate acts each ". Xiii.dub. 4.
is responsible for the loss of which he was the sole cause, or at any Add Dig.
rate was one of the causes .... . . 9.
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[Chap. XVII]

III.-What the duty of those at peace is towards belligerents

I. On the other hand it is the duty of those who keep out of
a war to do nothing whereby he who supports a wicked cause may
be rendered more powerful, or whereby the movements of him who

ii. i. wages a just war may be hampered, according to what we have said
above. In a doubtful matter, however, those at peace should show
themselves impartial to either side in permitting transit, in furnish-
ing supplies to troops, and in not assisting those under siege ....

LII.-Who can, and should, be given as hostages ?
Hostages and pledges are accessories of treaties. I have said

that hostages are given either of their own will, or by him who
holdg the power and authority. For in the supreme civil authority
is included the right over the acts as well as over the property of the
subjects. But the state or its ruler will be obligated to compensate
the person who suffers, or his relatives, for the inconvenience.

If there should be several persons, and it should make no differ-
ence to the state which of these should go as a hostage, it seems
clear that pains should be taken to have the choice settled by lot.

The lord of a fief does not possess the right to select a vassal as
a hostage unless the vassal is also a subject. For the fealty and duty,
which the vassal owes, do not go so far.

LIII.-What the right over hostages is
I have said that according to the strict law of nations a hostage

can be put.to death ; but that is not also in accord with moral justice,
unless there is a fault on the part of the hostage meriting such punish-
ment. Hostages, moreover, do not become slaves.

CHAPTER XXV

CONCLUSION, WITH ADMONITIONS ON BEHALF OF GOOD FAITH AND
PEACE

I.-Admonitions'to preserve peace
AT this point I think that I can bring my work to an end, not

because all has been said that could be said, but because sufficient
has been said to lay the foundations. Whoever may wish to build
on these foundations a more imposing structure will not only find
me free from envy, but will have my sincere gratitude.

Yet before I dismiss the reader I shall add a few admonitions
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which may be of value in war, and after war, for the preservation
of good faith and of peace; just as in treating of the commencement
of war I added certain admonitions regarding the avoidance of wars,
so far as this can be accomplished.

And good faith should be preserved, not only for other reasons
but also in order that the hope of peace may not be done away with.
For not only is every state sustained by good faith, as Cicero declares, o Dwies,
but also that greater society of states. Aristotle truly says that, if '"I"XXiv. 84].
good faith has been taken away, ' all intercourse among men ceases Rhdo,[]
to exist '. .xv [22].

II.-In war peace should always be kept in view
Again, during the entire period of administration of a war the

soul cannot be kept serene and trusting in God unless it is always
looking forward to peace. Sallust most truly said, 'The wise wage To C-ar

On Pub.war for the sake of peace.' With this the opinion of Augustine Adt.i"
agrees : 'Peace is not sought that war may be followed, but war is (I. Vi. 2].Lewttes,
waged that peace may be secured.' Aristotle himself more than once rcxxix.
condemns those nations which made warlike pursuits, as it were, 6].

their end and aim. Violence is characteristic of wild beasts, and Toniface.
violence is most manifest in war; wherefore the more diligently Poitis,
effort should be put forth that it be tempered with humanity, lest andxiv
by imitating wild beasts too much we forget to be human ....

VII.-Peace, wheti made, must be kept with the utmost scruple
Moreover peace, whatever the terms on which it is made,

ought to be preserved absolutely, on account of the sacredness of
good faith, which I have mentioned; and not [61o] only should
treachery be anxiously avoided, but everything else that may arouse
anger. What Cicero said about private friendships you may apply [Fr
to public friendships no less correctly: not only should all friend- Gabints,
ships be safeguarded with the greatest devotion and good faith, but Jeg.mi,Jerome,
especially those which have been restored to goodwill after enmity. Apologyagain st

Rufirnss,
VIII.- prayer, and the end of the work

May God, who alone hath the power, inscribe these teachings
on the hearts of those who hold sway over the Christian world.
May He grant to them a mind possessing knowledge of divine and
human law, and having ever before it the reflection that it hath
been chosen as a servant for the rule of man, the living thing most
dear to God.
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(Book VII]
CHAPTER I

ON THE MOTIVE LEADING TO THE ESTABLISHMENT OF A STATE

x. Introduction. 6. May need or helplessness be a cause for
z. Man by nature loves himself more than the establishment of a state?

society. 7- The real cause for founding a state.
8. Mere respect for the law of nature doesn. Yet from the love of society t not insure the peace of mankind;once follow the love of a state.9Norarbitratorsalone,norpacts.

4. There are many faults in man wich io. Differences in views disturb the peace
disturb civil society. of mankind.

,. Does a state arise by natural develop-i i. A stronger control is needed to restrain
ment? men than mere natural law.

AFTER the so-called 'prime societies' we must now discuss a state or
commonwealth, which is considered the most perfect society, and is
that wherein is contained the greatest safety for mankind, now that it
has grown so numerous. The reason why men, after being first scattered
in distinct families, formed this, will be perfectly patent after we have
examined with some care -both the nature of civil society, and the
inclinations of human character ....

9. Furthermore, although natural law dictates that, if some dis-
pute arise, it either be composed amicably or left to the decision of
arbitrators, yet even this will not constitute a sufficient guarantee of
peace. For easy as it is for man to sin against the other laws of nature,
so easy also is it for him to scorn arbitrators and take recourse in arms.
Nay, since the parties agreed upon an arbitrator by a pact alone, it will
not be difficult, in case his decision be distasteful, for that pact to be
trampled under foot by the one whose confidence in his own strength
promises him licence of action, among his fellows; especially in view of
the fact that the arbitrator can have no authority to force the parties to
abide by his decision. And so prudence assuredly advises us-not to place
too great confidence, when in a state of natural liberty, upon mere
pacts and the word of others, but to believe that agreements are likely
to be held most sacred, when they are based upon mutual advantage;
and when their violation would, therefore, entail a loss for both parties,
or when one party can easily be forced to keep his promises. Where
profit and impunity are foreseen as the reward of perfidy, it is held rash
to believe that one's safety is sufficiently safeguarded by the wording of
a mere pact.
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And this is proved by the practice of nations which safeguard
themselves by treaties with other nations after they have broken a
treaty with one state. And in doing so they do not condemn their own
lack of faith in entrusting themselves to the faith of others, but because
states usually weigh their treaties first of all by the advantage to them-
selves. So soon as they have rid themselves of a useless or harmful one,
they turn to one more advantageous....

Io. There is yet a further reason why the mere law of nature can-
not encompass the peace of mankind. This is the character of natural
liberty, to wit, that just as each man looks to his safety with his own
strength, so both in securing that end and in the diiection of his actions
each man uses his own judgement. How greatly this varies in different
individuals surely every one realizes. But very few are blessed with
ability enough to be able of their own power to see what is for the
permanent advantage of mankind in general and of individuals and to
be willing to persist in that knowledge! So many in their dulness are
imposed upon by gross error posing as reason. The majority are led by
theviolence of their passions wherever their lust or a false idea of their
advantage may take them. In such a medley of opinions and fancies
what sure peace and concord can there be, when the fool as well as the
wise man thinks his own opinion the fairest, and the fool shows no more
inclination to follow the leadership of the wise, than the wise man that
of the fool? But since reason alone, as it is found in individual men, is
unable to compose such great differences, some sort of agreement of
opinions must be sought by a different course....

Yet such is the stupidity of most men and the violence of their
passions, that only a very few accord all these matters the consideration
due them. Therefore, there remained no more effective remedy to
curb the wickedness of men than what is supplied by states now that
they have been established. Thus Plutarch, Against Colotes [xxx],
goes beyond his right in censuring these words of Colotes:

Those who have established laws and ordinances and instituted monarchies and other
governments in towns and cities, have placed human life in great repose and security and
delivered it from many troubles. And if any one should go about to take this away, we
should live the life of savage beasts, and should be every one ready to eat up one another
as we meet.

For surely Plutarch had given but a passing glance to man's nature
if he believed that, in case civil laws were dispensed with, the order and
peace of mankind could abide 'by the rules of Parmenides, Socrates,
Plato, and Heraclitus'. And even if the statement of Aristippus were
true, as given by Hesychius Illustrius [Diogenes Laertius, II. 68], who,
when asked, 'What advantages have the philosophers ?', replied, 'If all
the laws should be destroyed we would continue to live as we do at
present.' Yet what will become of the larger part of mankind, who when
left to themselves guide their lives by their passions and lusts ? Surely
the better conclusion is that of Quintilian, Institutes of Oratory, Bk. XII,
chap. vii [z]: 'Since those who cannot be brought to a better way of
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life by reason, can be kept in order only by terror.'

[Book VIII]

CHAPTER VI
ON THE LAW OF WAR

2. Now it is one of the first principles of natural law that no one
unjustly do another hurt or damage, as well as that men should per-
form for each other the duties of humanity, and show especial zeal to
fulfil the matters upon which they have entered into particular agree-
ments. When men observe these duties in their relations one with
another, it is called peace, which is a state most highly agreeable to
human nature and fitted to preserve it, the creation and preservation of
which constitutes one of the chief reasons for the law of nature being
placed in the hearts of men. Add Polybius, Bk. XII, chap. xiv. Nay,
peace is a state especially reserved to human nature as such, since it
springs from a principle which belongs to man, as distinct from animals,
while war arises from a principle common to them both....

Despite all this war is lawful and sometimes even necessary for
man, when another with evil intent threatens me with injury, or with-
holds what is my due. For under such cierumstances my care for my
own safety gives me the power to maintain'and defend myself and mine
by any means at my disposal, even to the injury of my assailant, or, as
Ulysses says in Dictys Cretensis, Bk. II [xxi]: 'To extort by force a right
which cannot be secured by friendly means.' Here belongs the state-
ment of Maximus of Tyre, Dissertations, xiv [xxiv. II e]: 'Consequently
to the just war appears a necessity, to the unjust a voluntary act.' Add
Boecler on Grotius, Bk. I, chap. iii, § i. A further consideration lies in
the fact that nature has not only instilled in the minds of men a bitter
sense of injuries, so that they avoid in every way being harassed by the
injuries of others, but has also given his body for its protection such
agility and strength of hands that he may not be forced to bear them in
patience. And yet nature permits war, on the condition that he who
wages it shall have as his end the establishment of peace. Aristotle,
Nicomachean Ethics, Bk. X, chap. vi [X. vii. 6]:

S...] The object of war is the enjoyment of peace. [...] Nobody desires war, or pre-
pares to go to war, for its own sake. A person would be regarded as absolutely bloodthirsty,
if he were to make enemies of his friends for the mere sake of fighting and bloodshed. (%V.)
Themistius, Orations, x [p. 131 A]: 'The prize of war is peace. Moreover,
men fight because they have to, not in order that they may spend their
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days in fighting, but that they may rest in safety.' Tacitus, Histories,
Bk. IV [lxxvi]: 'No man was so addicted to arms as not to prefer the
same reward for repose, to incurring danger for it.' (0.) Therefore,
you would never approve the character of those described in the lines
of Silius Italicus, Bk. III [33o-I]: 'They cannot endure life without
war; because the only purpose for living lay in arms, and a peaceful
existence stands condemned in their eyes.' Furthermore, although he
who has injured me gives me by that act the fullest power to find
recourse against him in war, yet I should consider how much good or
evil such a course will probably contain for me, or for others who have
not injured me. For I need not fly to arms to avenge such injuries as do
not mean my utter ruin, if that will mean greater disadvantages than
advantages to me and mine, or if others with whom I am still at peace
will by reason of my war suffer great losses, which I should, by the law of
humanity, have warded off from them by allowing such an injury as was
done me to go unpunished. Therefore, if a man feels that the avenging
of an injury done him will mean more evil than good, he acts in a just
and praiseworthy manner in refusing to punish it by recourse to war.

3. The causes of just wars may be reduced to the following heads:
To preserve and protect ourselves and our possessions against others
who attempt to injure us, or take from us or destroy what we have; to
assert our claim to whatever others may owe us by a perfect right, when
they refuse to perform it for us of their own accord; and, finally, to
obtain reparation for losses which we have suffered by injuries, and to
extort from him who did the injury guarantees that he will not so
offend in the future. As a result of these causes we have the division of
just wars into offensive and defensive, of which we consider the latter
to be those in which we defend and strive to retain what is ours, the
former those by which we extort debts which are denied us, or under-
take to recover what has been unjustly taken from us, and to seek
guarantees for the future. Although sometimes the credit for defence
stands with him who is the first to take up arms against another, if, for
instance, a man has been troubled time and again with sudden border
raids, the enemy always retiring on his approach, or if by a swift move-
ment he overcomes an enemy who is already bent upon attacking him,
but is still engaged in his preparations. See Justin, II. iii. Iz .

CHAPTER VIII
ON PACTS WHICH RESTORE PEACE

6. With regard to hostages that are given to ensure peace, we
should observe, in addition to what is given by Grotius, Bk. III, chap.
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xx, §§ 52 ff., that in case the hostage should become the heir and
successgr of the person who gave him, he is no longer held upon the(
death of the prince, even though the treaty may not cease at his death.
For such a case is always understood to carry the tacit exception, that
a man is no longer a hostage, if he takes the place of the principal
debtor, although he must, of course, find another for his place, if that
is demanded.

7. A further way in which to assure the security of a peace is when
other parties, and especially such as have acted as mediators for the
peace, pledge their faith that both sides will stand by their agree-
ments. To such a guarantee there is joined an understanding about
aiding the one who is attacked contrary to the agreements, against the
author of the injury. Compare Diodorus Siculus, Bk. IV, chap. Iv. But
the guarantors will be obligated to give this aid only if the peace that
has been broken is the one agreed upon, and not if a war arises over
some new issue.
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BOOK II.

Nations Considered in Their Relations with Other Nations.
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BOOK II.

CHAPTER I.
Common Duties, or Offices of Humanity, Between Nations.

The principles we are about to lay down will seem very inconsistent with *,. Founds-
the policies of cabinet ministers, and, unhappily for the human race, many of ommathnd
those astute leaders of Nations will turn into ridicule the doctrines in this chapter. mutual duties
Nevertheless, let us boldly set forth the duties which the Law of Nature imposes upon of naton,.
Nations. Shall we fear ridicule when Cicero has spoken before us ?.

CHAPTER IV.
The Right of Self-Protection and the Effects of the Sovereignty and

Independence of Nations.
The duty which nature has imposed upon Nations, as upon individuals, of

self-preservation, and of perfecting themselves and the circumstances by which 49. Right of
slf-lprot ee-

they are surrounded, would be to no effect if they had not at the same time the right eoe
to prevent any interference with its fulfillment. A right is nothing else than the
moral power to act, that is to say, the power to do what is morally possible, what is
good in itself and conformable to duty. We have, therefore, the general right to
do whatever is necessary to the fulfillment of our duties. Hence Nations, as men,
have the right to resist any attack upon their existence, or upon the internal or
external advantages they enjoy; that is to say, to protect themselves against all
injury (§ x8); and this right is absolute, since it is given for the fulfillment of a
natural and indispensable obligation. When force can not be used to cause a right
to be respected, the possibility of exercising it effectively is very doubtful It is
this right of securing oneself against all injury which is called the right of self-
protection.

The safest plan is to prevent evil, where-that is possible. A Nation has the iso..tgIve°the right ofright to resist the injury, another seeks to inflict upon it, and to use force and every resistance.
other just means of resistance against the aggressor. It may even anticipate the
other's design, being careful, however, not to act upon vague and doubtful sus-
picions, lest it should run the risk of becoming itself the aggressor.

When the injury has been done the same right of self-protection authorizes the § 51- "1 of
injured party to seek full redress and to use force to obtain it, if necessary. redress.

Finally, the injured party has the right to provide for its security in the future § s. And of

and to punish the offender in such a way as to prevent a recurrence of such attacks P . 'bin

and give a warning to any others who may be tempted to make similar attacks.
It may even, if circumstances should require the step, disable the aggressor from
doing further harm. A Nation is acting within its right in taking such measures
if they are called for; and the Nation which bringsthem upon itself has only its
own injustice to blame.

If, then, there should be found a restless and unprincipled Nation, ever ready § 5 oft Ofan nationsto do harm to others, to thwart their purposes, and to stir up civil strife among against a
their citizens, there is no doubt that all the others would have the right to unite wrong-doer.
together to subdue such a Nation, to discipline it, and even to disable it from doing
further harm ....
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162. What a When a form of religion is being oppressed in any country, foreign Nationssovereigninecdbrte;
maydoorhis professing that form may intercede for tEi brethren; but that is the extent to
co-religion- which they can lawfully go, unless the persecution is carried to an intolerable
lats in another degree, when it becomes a case of evident tyranny, against which all Nations maystate. give help to an unfortunate people (§ 6). Moreover, in the interests of their own

welfare they may be justified in de ending the oppressed. A King of France
answered to the ambassadors who begged him to let his Protestant subjects live
in peace that he was master in his Kingdom. But the Protestant sovereigns, who
saw a general conspiracy of Catholics bent upon their ruin, had on their part a
right to give assistance to persons who might strengthen their party and help them
to avert the ruin with which they were threatened. National lines all break down
when there is question of uniting against fanatics who seek to destroy all who do
not unhestitatingly receive their doctrines ...

CHAPTER V.
The Observance of Justice Between Nations.

Justice is the foundation of all social life and the secure bond of all civil inter-1 63. Nce. course. Human society, instead of being an interchange of friendly assistance,
srtyae ob- would be no more than a vast system of robbery if no respect were shown for the
justicein hu- virtue which gives to each his own. Its observance is even more necessary betweenSsocety- Nations than between individuals, because injustice between Nations may be fol-

lowed by the terrible consequences involved in an affray between powerful political
bodies, and because it is more difficult to obtain redress. It is easy to prove from
the natural law that all men are under the obligation to be just. We presume here
that the obligation is sufficiently understood, and we limit ourselves to the observa-
tion that not only are Nations not exempt from it (Introd., § 5), but it is even more
sacred with respect to them because of the importance of its effects.

J 64. Obliga- Hence there is a strict obligation upon all Nations to promote justice among
ton pona themselves, to observe it scrupulously in their own conduct, and to refrain care-
nations to fully from any violation of it. Each should render to the others what belongs to
promote them, respect their rights, and leave them in the peaceful enjoyment of them.
justice. It follows from this indispensable obligation which nature imposes upon

Nations as well as from the obligations under which each Nation lies towards
to resist itself, that every State has the right to resist any attempt to deprive it of its rights,
injustice, or of anything which lawfully belongs to it; for in so doing it is only acting in con-

formity with all its duties, which is the source of its right. (§ 49)
This right is a perfect one; that is, it carries with it the right to use force to make

66. This it effective. To what purpose would be the right given us by nature to withstand
right isa injustice, and the obligation upon others to do us justice if we could not lawfully
pedectne., constrain them when they refuse to fulfill that duty? Tie just man would be at the

mercy of avaricious and dishonest people, and all his rights would soon be worthless.

If a simple injuryor some disadvantage does not suffice to render a treaty invalid,1 X6o. Treat- the rule does not hold where the results of the treaty are such as to bring about the
ies disastro of
to the istate ruin of the Nation. Since every treaty must be made under proper authorization,
are nuland a treaty disastrous to the State is void and in no way binding upon it; for no ruler
void. has the power to bind himself to do things which could bring about the ruin of the

State when the sovereignty has been conferred upon him for its welfare. The Nation
itself, being bound by the duties of self-preservation and self-protection (Book I,
§§ 16 and foIl.), can not enter into agreements opposed to its indispensable obliga-
tions. In the year I 5o6 the States-General of France, assembled at Tours, per-
suaded Louis XII to break the treaty which he had made with the Emperor Maxi-
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milian and his son the Archduke Philip, because the treaty was disastrous to the
Kingdom. It is thus seen that neither the treaty nor the oath which accompanied
it could bind the King, who had not the right to alienate the propertyof thecrown.(a)
We have discussed this latter cause of invalidity in Book I, Chap. XXI.

On the same ground of lack of power to contract, a treaty entered into for an i61z:.Iavad-
unjust or dishonest purpose is absolutely void, since no one can bind himself to do ti of ree&,
acts contrary to the natural law. Thus, an offensive alliance entered into for the unjust or
purpose of plundering a Nation which has done no injury to the parties can, or diose.

rather should be, broken....
The justice of its cause is another reason for preferring one ally to another. § z68. No

Indeed, no assistance at all can be given to a Nation whose cause is unjust, whether assisa-ce isSdue anAnly if
it is at war with one of our allies or with another State, for this would amount to tue aris
contracting an alliance in an unjust cause, which is not permissible (§ x6x). No unjust.
one can validly bind himself to uphold injustice.

CHAPTER XVI.
Securities Given for the Observance of Treaties.

Taught by sad experience that the sacred and inviolable duty of fidelity to 1 23S. Guar-
treaties is not always a safe assurance that they will be observed, men have sought a°*"
to obtain securities against perfidy, means for enforcing observance independently
of the good faith of the contracting parties. A gulranty is one of these means.
When those who conclude a treaty of peace, or any other treaty, are not absolutely
confident of its observance they ask to have it guaranteed by a powerful sovereign.
The guarantor promises to uphold the terms of the treaty and to procure their
observance. As he may find himself obliged to use force, if either of the contracting
parties should try to avoid the fulfillment of its promises, the position of guarantor
is one which no sovereign will assume lightly or without good reasons. Princes
seldom do so unless they have an indirect interest in the observance of the treaty
or are induced by motives of friendship. The guaranty may be given to all of the
contracting parties alike, to certain ones only, or even to a single one; it is ordi-
narily given to all alike. It may also happen that several sovereigns, on forming a
common alliance, agree to become reciprocally guarantors of its observance. A
guaranty is a species of treaty by which the guarantor promises assistance to a State
in case it has need of it to constrain a faithless ally to fulfill his promises.

Since guaranties are given in favor of the contracting parties, or of one of them, 1 236. They
they in no way authorize the guarantor to interfere in the execution of the treaty or gie no rightt he guar-
to enforce its observance unless he is called upon by the parties to do so. If the antortointer-
parties to an agreement think it proper to depart from the terms of the treaty, to veneinthe
change some of its provisions, or even to annul it completely, they have the right execu"on of

the treatyto do so, and the guarantor can not oppose them. The obligation of his promise unless called
to uphold the State which should have cause to complain of an infraction of the 'pon.
treaty does not give him any rights on his own account. The treaty was not made
for him; otherwise he would not be the mere guarantor, but one of the parties to
the original contract. This point is of importance. Care must be taken lest,
under the pretense of being guarantor, a powerful sovereign should set himself up
as arbiter of the affairs of his neighbors and claim to impose his will upon them ...

The rights of a sovereign who holds a town or province as security are limited 2 -42. -hts
to what is necessary to secure the payment of the debt or the fulfillment of the ofanotionover property
promise made to him. He may therefore retain possession of the town or province It holds as
until the agreement has been carried out; but he can introduce no changes in them, security.
for they are not his own property. He may not even interfere in the government
of them further than the necessity of the situation requires, unless the exercise of
sovereignty over them has been expressly given to him. There is no presumption
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in favor of this last point, since the mortgagee is sufficiently secured when the
territory is put into his hands and under his power. He is even obliged, as are all
mortgagees in possession, to preserve the territoryhe holds as securityand to prevent,
as far as possible, its deterioration; he is responsible for it, and if it should come
to be ruined through his fault, he must indemnify the State that gave it to him as
security. If sovereignty has been turned over to him with the actual territory he
must govern it according to its constitution and in precisely the same manner as
the sovereign of the territory was obliged to govern it; for the latter could only
transfer his lawful rights ...

245. Finally, another form of security, of long and frequent use among Nations, is
Hostage. that of requiring hostages. Hostages are persons of distinction whom the promisor

in a treaty delivers up to the other party to be held by the latter until the promise
has been carried out. Here also we have a contract of surety, in which free persons
are delivered up instead of towns, provinces, or precious jewels. Hence we need
only make, with reference to it, such special observations as are called for by the
difference of the things pledged.

§ 246. What The sovereign who receives hostages has no further rights over them than are
rights are involved in securing their persons, so as to hold them until the promises of which
possessed they are the security have been fully carried out. Hence he may take precautionsover them. to prevent them from escaping; but these precautions must be tempered by senti-

ments of humanity towards persons whom he has no right to treat badly, and they
should not be extended beyond what prudence requires ...

1 25S. The
liability of a The liability of a hostage, as that of a town or of a province, terminates with the
hostage ter- treaty of which they are the security (§ 245). Consequently, if the treaty is a personal
minates with
the treaty. one the hostage is free at the moment one of the contracting parties happens to die.

The sovereign who, after having given hostages, fails to keep his word, does
259. A an injury not onlyto the other contracting party, but also to the hostages themselves;

violation of for although subjects are bound to obey their sovereign when he appoints them as
the treaty is hostages, yet the sovereign has no right to sacrifice their liberty needlessly and to
an y put their lives in danger without good cause. As they were given to serve as securitydone to the

hostages. for the word of the sovereign and not to suffer any harm, if the sovereign by violat-
ing his faith brings misfortune upon them he is guilty of a double crime. Pledges
and mortgages serve as security for what is dt/e; their possession compensates the
holder for a failure by the giver to keep his word. Hostages are rather assurances
that he who gives them will keep his word; it is presumed that he would revolt
at the idea of sacrificing innocent persons. But if special circumstances force the
sovereign to abandon the hostages, if, for example, the State which holds them
violates its engagements first and the sovereign who has given them can no longer
carry out the treaty without putting the State in danger, every effort should be
made to deliver those unfortunate hostages, and the State may not refuse to indem-
nify them for their sufferings anti to make amends to them, either in their own
person or in that of their relatives.

J 260. Fate of As soon as the sovereign who has given the hostage has violated his faith, the
hostages
whenhe who hostage loses his character as a hostage and becomes the prisoner of the soy-
has given ereign who holds him. The latter may keep him in perpetual captivity. But it
them fails tbecomes a generous prince not to take advantage of his rights at the expense of
keep his
word. an innocent person; and as the hostage is no longer under any obligations towards

the sovereign who by his perfidy has abandoned the hostage, if he wishes to transfer
his allegiance to the sovereign who now has control over him the latter can acquire
a useful subject in place of a wretched prisoner, an annoying object of pity. Or
he may liberate the hostage, after exacting certain conditions from him. ...
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CHAPTER XVIII.
The Manner of Settling Disputes Between Nations.

The disputes which arise between Nations or their rulers are concerned either §323. Gen-
with rights that are contested or injuries that have been received. A Nation should eir subjec
uphold the rights which belong to it; the care of its safety and of its honor does not
permit it to submit to injuries. But while fulfilling its duties towards itself a Nation
must not forget its duties towards others. These two considerations, taken together,
will furnish the principles of the Law of Nations with respect to the way in which
disputes between Nations are terminated ...

If neither of the Nations between which a difference exists finds it convenient 13a6. Means
to abandon its rights or its claims, they are bound by thenatural law, which recom- ed by the

mends peace, concord, and charity, to try the most peaceful methods of terminating natu-al law to
their disputes. These methods are: first, an amicable adjustment. Let each Nation _ t.

calmly and in good faith examine the subject of the dispute and render justice; or mrtotthei
let the Nation whose right is doubtful voluntarily renounce it. There are even disputes:
occasions when the party whose right is the clearer may becomingly abandon it in ale as
order to preserve peace. Prudence will point out such occasions. To renounce a met.
right in this way is not the same as abandoning it or neglecting it. Persons are
under no obligation to you for what you abandon; but you gain a friend when you
amiably yield to another what constituted a subject of dispute.

Compromise is a second method of terminating peaceably a dispute. It is an 1 32": com-
agreement in which the parties, without deciding definitely as to the justice of their .
conflicting claims, make mutual concessions and settle what share each is to have
in the subject of dispute or arrange to give it in its entirety to one of the parties
or' condition of a certain compensation being made to the other.

Mediation, in which a common friend interposes his good offices, is often § 3=. Medi-
effective in leading the contending parties to come to an understanding and to ahon.
adjust or to compromise their rights, and, in the case of injuries, to offer and to
accept reasonable satisfaction. The office of mediator calls for no less a degree of
integrity than of prudence and tact. The mediator should observe an exact impar-
tiality; he should soothe hurt feelings, calm resentments, itnd create an attitude of
conciliation. His duty is to favor just claims; to see that each party receives what
is due to it. But he should not insist scrupalously upon rigorous justice. He is a
conciliator, not a judge; his business is to procure peace, and he should persuade
the party which has right on its side to concede something, if necessary, in order to
obtain so great a blessing.

The mediator is not a guarantor of the treaty he has brought about unless he
has expressly undertaken to guarantee it. The office of guarantor is of too serious
a character for one to be burdened with it unless he has clearly manifested his
consent to assume it. In these days, when the affairs of the sovereigns of Europe
are so bound together that each sovereign has his eye on what passes between even
the most distant sovereigns, mediation is a means of conciliation much in use.
If a dispute should arise, friendly powers, those who fear to see the flames of war
enkindled, offer themselves as mediators and make overtures of peace and con-
ciliation.

When sovereigns can not personally adjust their claims, but nevertheless desire § 329. Arbi-
to maintain or to restore peace, they sometimes confide the decision of the matter- traion.
in dispute to arbitrators chosen by mutual consent. When the agreement to arbi-
trate has been entered into the parties should submit to the decision of the arbi-
trators; they have pledged themselves to do so and the faith of treaties must be
observed.

However, if the arbitrators should render a decision which is evidentlyunjust and
unreasonable, they would thereby divest themselves of their character as arbitrators
and their decision would have no weight, since they were only chosen to decide doubt-
ful questions. Suppose that arbitrators should condemn a sovereign State, in repara-
tion for an offense, to become subject to the offended State; would any sensible man
say that the State should submit to the decision? If the injustice is of little moment
it must be put up with for the sake of peace; and if it is not absolutely evident it
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should be borne with as an evil to which the State voluntarily exposed itself; for if
it were necessary to be convinced of the justice of a sentence before submitting to
it, it would be quite useless to appoint arbitrators ....

133o. Con- In order to put in practice any of these means of terminating disputes, it is
ferences andcongresses. necessary for the parties to confer together. Conferences and congresses are

therefore a means of conciliation which the natural law recommends to Nations asappropriate for the peaceful settlement of their disputes .

S332. Fusn- In the disputes which arise between sovereign, a careful distinction .must betial rights
adlets made between essential rights and less important rights, and a different line of

important conduct is to be pursued accordingly. A Nation has several classes of duties
rights,. imposed upon it--duties towards itself, duties towards other Nations, and duties

towards human society. We know that, in general, duties towards self prevail
over duties towards others; but this is only to be understood of duties which bear
some proportion to one another. A nation can not refuse to forget itself to some
extent with respect to interests that are not essential, to make some sacrifice, in
order to assist others, and above all in order to promote the welfare of human
society. We may even suggest that it is to a Nation's own advantage and to its
own well-being to make this generous sacrifice; for the private good of each Nation
is intimately bound up with the general good of all.' What idea should we have of
a prince, or of a Nation, who would refuse-to yield the smallest advantage in order
to gain for the world the inestimable blessing of peace?' Each Nation, therefore,
owes it to the welfare of human society to show itself open to every means of con-
ciliation, where interests that are not essential, or are of small consequence, are
involved. If by an adjustment, a compromise, oE- an arbitral decision a Nation
runs the risk of losing something, it should reflect what are the dangers, the evils,
the calamities of war, and consider that peace is worth a slight sacrifice.

But if any one should seek to rob a Nation of an essential right, of a right
without which it can not hope to maintain its existence, if an ambitious neighbor
should threaten the liberty of a Republic or attempt to subject and enslave it,
the Nation will take counsel only of its courage. A settlement by conference will
not even be attempted with respect to so repulsive a pretension. A Nation will
put forth in such a contest its whole strength, will exhaust its resources, and nobly
shed the last drop of its blood....

§33- k..- When a Nation can not bring the other party to do it justice, whether for a
Ua.tin. wrong or for an injury, it may seek justice for itself. But before recourse is had to

war, of which we shall treat in the following Book, there are various measures in
use among Nations, and of them it remains for us to speak here. Among such
means of obtaining satisfaction is what is called the law. of retaliation, according to
which the offender is made to suffer precisely as much evil as he has himself inflicted.

341. Retor- When a sovereign is not satisfied with the way in which his subjects are treatedsion. by the laws and customs of another Nation, he is at liberty to announce that he will
follow the same policy, with respect to the subjects of that Nation, which that
Nation is following with respect to his subjects. This is what is called retorsion,
and it is in every way in keeping with justice and sound statesmanship. No one can
complain when he is treated in the same way in which he treats others. Thus, the
King of Poland, Elector of Saxony, enforces the law of escheat only against the
subjects of those princes who subject the Saxons to it. Retorsion may also be used
with respect to certain regulatiorts which can not justly be complained of, which we
must even approve of, but the effects of which it is proper to guard against by
imitating them. Of such character are regulations respecting the importation or
exportation of certain commodities or merchandise. On the other hand, it is often
good policy not to use retorsion. Each Nation must be guided in the matter by
its own prudence.

RW e - Reprisals are resorted to between Nation and Nation in order to obtain justicewhen it can not otherwise be had. If a Nation has taken possession of what belongs
to another, if it refuses to pay a debt, to repair an injury, or to make due satis-
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faction, the latter may seize something belonging to that Nation and may turn the
object to its own advantage to the extent of what is due to it, together with interest
and damages, or it may hold the object as security until full satisfaction has been
made. The latter case is rather one of attachment or seizure than of reprisal, but
the cases are often confounded in ordinary language. Property thus seized is held
intact so long as there is any hope of obtaining satisfaction or justice. Whei that
nope no longe. exists the property is confiscated, and then reprisal takes place. If
the two Nations pass from disagreement to open rupture, satisfaction is considered
as refused as soon as war is declared or hostilities begin, and thereupon the attached
property may be confiscated.

The Law of Nations permits reprisals only when the case is a manifestly just 1 343. What
one or where the debt is definite and undeniable; for where the claim is of doubtful 1 requisite
validity the claimant can not at first demand anything more than a fair investi- repnoaIs

gation of his right. In the next place, before resorting to reprisals, justice must lawful.
have been asked for in vain ...

2347. Re-
prLsals may
be used

Reprisals may be resorted to against a Nation not only for acts of the sovereign against
but also for those of his subjects; and this is the case when the State or the sovereign nation for the

participates in the act of the subject and assumes the responsibility of it. This can actsofits
be done in several ways, as we have shown in Chapter VI of this Book. may he used

Likewise the sovereign demands justice, or resorts to reprisals, not only in bya nation in

his own interest but in that of his subjects, whom he must protect and whose cause favorofits
is the cause of the Nation. subjects.
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AN ESSAY TOWARDS THE PRESENT AND FUTURE PEACE
OF EUROPE BY THE ESTABLISHMENT OF AN

EUROPEAN DIET, PARLIAMENT
OR ESTATES'

BY WILLIAM PENN

Beati Pacifici. Cedant arma toga

To THE READEr,-I have undertaken a subject that I am very sensible
requires one of more sufficiency than I am master of to treat it as, in
truth, it deserves and the groaning state of Europe calls for; but since
bunglers may stumble upon the game as well as mastcrs, though it belongs
to the skilful to hunt and catch it, I hope this essay will not be charged
upon me for a fault if it appear to be neither chimerical nor injurious,
and may provoke abler pens to improve and perform the design with
better judgment and success. I will say no more in excuse of myself for
this undertaking but that it is the fruit of my solicitous thoughts for the
peace of Europe, and they must want charity as much as the world needs
quiet to be offended with me for so pacific a proposal. Let them censure
my management, so they prosecute the advantage of the design; for un-
til the millenary doctrine be accomplished, there is nothing appears to
me so beneficial an expedient to the peace and happiness of this quarter
of the world.

I. OF PEAcE AND ITS ADVANTAGES

II. OF THE MEANS OF PEACE, WHICH IS JUSTICE

RATHER THAN WAR

As justice is a preserver, so it is a better procurer of peace than war.
Though Pax quaritur hello be a usual saying, Peace is the end of war,
and as such it was taken up by O.C. for his motto; yet the use generally
made of that expression show; us that, properly and truly speaking,
men seek their wills by war rather than peace, and that as they will
violate it to obtain them, so they will hardly be brought to think of peace
unless their appetites be some way gratified. If we look over the stories
of all times, we shall find the aggressors generally moved by ambition:
the pride of conquest and greatness of dominion more than right. But
as those leviathans appear rarely in the world, so I shall anon endeavor
to make it evident they had never been able to devour the peace of the
world, and ingross whole countries as they have done, if the proposal I
have to make for the benefit of our present age had been then in practice.
The advantage that justice has upon war is seen by the success of em-
bassies, that so often prevent war by hearing the pleas and memorials of
justice in the hands and mouths of the wronged party. Perhaps it may
be in a good degree owing to reputation or poverty, or some particular
interest or conveniency of princes and states, as much as justice; but it

I Reprinted from The Peace of Europe: The Fruits of Solitude and Other
Writings by William Penn. Publishers, J. M. Dent & Sons, Ltd., London:
E. P. Dutton & Co., New York.
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is certain that, as war cannot in any sense be justified, but upon wrongs
received and right, upon complaint refused; so the generality of wars
have their rise from some such pretension.This is better seen and under-
stood at home; for that which prevents a civil war irr a nation is that
which may prevent it abroad, viz., justice; and we see where that is
notably obstructed, war is kindled between the magistrates and people
in particular kingdoms and states; which, however it may be unlawful
on the side of the people, we see never fails to follow, and ought to give
the same caution to princes as if it were the right of the people to do it:
Though I must needs say the remedy is almost ever worse than the dis-
ease: the aggressors seldom getting what they seek, or performing, if
they prevail, what they promised: and the blood and poverty that usually
attend the enterprise weigh more on earth, as well as in heaven, than
what they lost or suffered, or what they get by endeavouring to mend
their c'ondition, comes to: which disappointment seems to be the voice
of heaven and judgment of God against those violent attempts. But to
return, I say, justice is the means of peace, betwixt the government and
the people, and one man and company and another. It prevents strife,
and at last ends it: for besides shame or fear, to contend longer, he or
they being under government, are constrained to bound their desires
and resentment with the satisfaction the law gives. Thus peace is main-
taincd by justice, which is a fruit of governmcnt, as government is from
society, and society from consent.

1Il. GOVERNMENT, ITS RiSE AND END UNDER ALL MODELS

Government is an expedient against confusion; a restraint upon all
disorder; just weights and an even balance: that one may not injure
another, nor himself, by intemperance.

This was at first without controversy patrimonial, and upon the death
of the father or head of the family the eldest son or male of kin suc-
ceeded. But time breaking in upon this way of governing, as the world
multiplied, it fell under other claims and forms; and is as hard to trace to
its original as are the copies we have of the first writings of sacred or
civil matters. It is certain the most natural and human is that of consent,
for that binds freely (as I may say), when men hold their liberty by
true obedience to rules of their own making. No man is judge in his own
cause, which ends the confusion and blood of so many judges and execu-
tioners. For out of society every man is his own king, does what he
lists at his own peril: but when he comes to incorporate himself, he sub-
mits that royalty to the conveniency of the whole, from whom he re-
ceives the returns of protection. So that he is not now his own judge
nor avenger, neither is his antagonist, but the law, in indifferent hands
between both. And if he be servant to others that before was free, he is
also served of others that formerly owed him no obligation. Thus while
we are not our own, every body is ours, and we get more than we lose,
the safety of the society being the safety of the particulars that consti-
tute it. So that while we seem to submit to, and hold all we have from
society, it is by society that we keep what we have.

Government then is the prevention or cure of disorder, and the means
of justice, as that is of peace: for this cause they have sessions, terms,
assizes, and parliaments, to overrule men's passions and resentments,
that they may not be judges in their own cause, nor punishers of their
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own wrongs, which, as it is very incident to men in their corrupt state,
so, for that reason, they would observe no measure; nor on the othcr
hand would any be easily reduced to their duty. Not that men know not
what is right, their excesses, and wherein they arc to blame, by no means;
nothing is plainer to them: but so depraved is human nature that, without
compulsion some way or other, too many would not readily be brought
to do what they know is right and fit, or avoid what they are satisfied
they should not do. Which brings me near to the point I have under-
taken, and for the better understanding of which I have thus briefly
treated of peace, justice, and government, as a necessary introduction,
because the ways and methods by which peace is preserved in particular
governments will help those readers most concerned in my proposal toconceive with what case as well as advantage the peace of Europc might
be procured and kept; which is the end designed by me, with all submis-
sion to those interested in this little treatise.

IV. Or A GENERAL PrAcE, OR THE PEAcE OF EUROPE,
AND THE MEANS OF IT

In my first section, I showed the desirableness of peace; in my next,
the truest means of it; to wit, justice not war. And in my last, that this
justice was the fruit of government, as government itself was the result
of society which first came from a reasonable design in men of peace.
Now if the sovereign princes of Europe, who represent that society or
independent state of men that was previous to the obligations of society,
would, for the same reason that engaged men first into society, viz.,
love of peace and order, agree to meet by their stated deputies in a gen-
eral diet, estates, or parliament, and there establish rules of justice for
sovereign princes to observe one to another; and thus to meet yearly,
or once in two or three years at farthest, or as they shall see cause, and
to be styled, the Sovereign or Imperial Diet, Parliament, or State of
Europe; before which sovereign assembly should be brought all differ-
ences depending between one .sovereign and another that cannot be made
up by private embassies before the sessions begin; and that if any of the
sovereignties that constitute these imperial states shall refuse to submit
their claim or pretensions to them, or to abide and perform the judgment
thereof, and seek their remedy by arms, or delay their compliance be-
yond the time prefixed in their resolutions, all the other sovereignties,
united as one strength, shall compel the submission and performance of
the sentence, with damages to the suffering party, and charges to the
sovereignties that obliged their submission. To be sure, Europe would
quietly obtain the so much desired and needed peace to her harassed in-
habitants; no sovereignty in Europe having the power and therefore
cannot show the will to dispute the conclusion; and, consequently,
peace would be procured and continued in Europe.

V. OF THE CAUSES OF DIFFERENCE, AND MOTIVES
TO VIOLATE PEACE

There appears to me but three things upon which peace is broken,
viz., to keep, to recover, or to add. First, to keep what is one's right
from the invasion of an enemy; in which I am purely defensive. Secondly,
to recover, when I think myself strong enough, that which by violence
I or my ancestors have lost by the arms of a stronger power; in which



160 Enforcing International Law

I am offensive. Or, lastly, to increase my dominion by the acquisition of
my neighbour's countries, as I find them weak and myself strong. To
gratify which passion there will never want some accident or other for
a pretence: and knowing my own strength, I will be my own judge and
carver. This last will find no room in the imperial states: they are an
unpassable limit to that ambition. But the other two may come as soon
as they please and find the justice of the sovereign court. And consider-
ing how few there are of those sons of prey, and how early they show
themselves, it may be not once in an age or two this expedition being
established, the balance cannot well be broken ....

VII. OF THE CoMPoSITboN OF THESE IMPERIAL STATES

The composition and proportion of this Sovereign Part, or Imperial
State, does, at the first look, seem to carry with it no small difficulty
what votes to allow for the inequality of the princes and states. But with
submission to better judgments, I cannot think it invincible; for if it
be possible to have an estimate of the yearly value of the several sov-
ereign countries, whose delegates are to make up this august assembly,
the determination of the number of persons or votes in the states for
every sovereignty will not be impracticable. Now that England, France,
Spain, the Empire, etc., may be pretty exactly estimated is so plain a
case, by considering the revenue of lands, the exports and entries at the
custom houses, the books of rates, and surveys that are in all govern-
ments, to proportion taxes for the support of them, that the least inclina-
tion to the peace of Europe will not stand or halt at this objection. I will,
with pardon on all sides, give an instance far from exact; nor do I pretend
to it, or offer it for an estimate; for I do it at random: only this, as wide
as it is from the just proportion, will give some aim to my judicious
reader, what I would be at: Remembering I design not by any computation
an estimate from the revenue of the prince, but the value of the territory,
the whole being concerned as well as the prince. And a juster measure
it is to go by, since one prince may have more revenue than another,
who has much a richer country: though in the instance I am now about
to make, the caution is not so necessary, because, as I said before, I
pretend to no manner of exactness, but go wholly by guess, being but
for example's sake. I suppose the Empire of Germany to send twelve;
France, ten; Spain, ten; Italy, which comes to France, eight; England,
six; Portugal, three; Sweedland, four; Denmark, three; Poland, four;
Venice, three; the seven provinces, four; the thirteen cantons and little
neighbouring sovereignties, two; dukedoms of Holstein and Courland,
one; and if the Turks and Muscovites are taken in, as seems but fit and
just, they will make ten apiece more. The whole makes ninety. A great
presence when they represent the fourth, and now the best and wealthiest
part of the known world; where religion and learning, civility and arts
have their seat and empire. But it is not absolutely necessary there should
be always so many persons to represent the larger sovereignties; for the
votes may be given by one man of any sovereignty as well as by ten or
twelve: though the fuller the assembly of states is, the more solemn,
effectual, and free the debates will be, and the resolutions must needs
come with greater authority. The place of their first session should be
central, as much as is possible, afterwards as they agree.
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VIII. OF THE REGULATIONS OF THE IMPERIAL STATES IN SESSION

To avoid quarrel for precedency, the room may be round, and have
divers doors to come in and go out at, to prevent exceptions. If the whole
number be cast in tens, each choosing one, they may preside by turns,
to whom all speeches should be addressed, and who should collect the
sense of the debates, and state the question for a vote, which, in my opin-
ion, should be by the ballot after the prudent and commendable method
of the Venetians: which, in a great degree, prevents the ill effects of cor-
ruption; because if any of the delegates of that high and mighty Estates
could be so vile, false, and dishonourable as to be influenced by money,
they have the advantage of taking their money that will give it them and
of voting undiscovered to the interest of their principles and their own
inclinations; as they that do understand the balloting box do very well
know. A shrewd stratagem and an experimental remedy against cor-
ruption, at least corrupting: for who will give their money where they
may so easily be cozened, and where it is two to one they will be so;
for they that will take money in such cases will not stick to lie heartily
to them that give it, rather than wrong their country, when they know
their lie cannot be detected.

It seems to me that nothing in this Imperial Parliament should pass but
by three quarters of the whole, at least seven above the balance. I am sure
it helps to prevent treachery, because if money could ever be a tempta-
tion in such a court, it would cost a great deal of money to weigh down
the wrong scale. All complaints should be delivered in writing in the
nature of memorials and journals kept by a proper person, in a trunk or
chest, which should have as many differing locks as there are tens in
the states. And if there were a clerk for each ten, and a pew or table for
those clerks in the assembly; and at the end of every session one out of
each ten were appointed to examine and compare the journals of those
clerks, and then lock them up as I have before expressed, it would be
clear and satisfactory. And each sovereignty if they please, as is but very
fit, may have an exemplification, or copy of the said memorials, and the
journals of proceedings upon them. The liberty and rules of speech, to
be sure, they cannot fail in, who will be wisest and noblest of each
sovereignty, for its own honour and safety. If any difference can arise
between those that come from the same sovereignty that then one of
the major number do give the balls of that sovereignty. I should think it
extremely necessary that every sovereignty should be present under
great penalties, and that none leave the session without leave, till all be
finished; and that neutralities in debates should by no means be endured;
for any such latitude will quickly open a way to unfair proceedings,
and be followed by a train, both of seen and unseen inconveniences. I
will say little of the language in which the session of the Sovereign Es-
tates should be held, but to be sure it must be in Latin or French; the
first would be very well for civilians, but the last most easy for men of
quality.

IX. OF THE OBJECTIONS THAT MAY BE ADVANCED

AGAINST THE DESIGN



162 Enforcing International Law

THa CONCLUSION

I will conclude this my proposal of a Europcan Sovereign, or Imperial
Dict, Parliament, or Estates with that which I have touched upon before,
and which falls under the notice of every one concerned, by coming home
to their particular and respective experience within their own sover-
eigntics. That by the same rules of justice and prudence by which parents
and masters govern their families, and magistrates their cities, and es-
tates their republics, and princes and kings their principalities and king-
doms, Europe may obtain and preserve peace among her sovereignties.
For wars are the duels of princes; and as government in kingdoms and
states prevents mn being judges and executioners for themselves, over-
rules private passions as to injuries or revenge, and subjects the great as
well as the small to the rule of justice that power might not vanquish or
oppress right nor one neighbour act an independency and sovereignty
upon another, while they have resigned that original claim to the benefit
and comfort of society; so this being soberly weighed in the whole and
parts of it, it will not be hard to conceive or frame, nor yet to execute,
the design I have here proposed.

And for the better understanding and perfecting of the idea I here
present to the sovereign princes and estates of Europe for the safety and
tranquillity of it, I must recommend to their perusals Sir William
Temple's account of the United Provinces; which is an instance and
answer upon practice to all the objections that can be advanced against
the practicability of my proposal: nay, it is an experiment that not only
comes to our case, but exceeds the difficulties that can render its accom-
plishment disputable. For there we shall find three degrees of sovereign-
ties to make up every sovereignty in the general states. I will reckon
them backwards. First, the states general themselves; then the immediate
sovereignties that constitute them, which are those of the provinces,
answerable to the sovereignties of Europe, that by their deputies are to
compose the European diet, parliament, or estates in our proposal; and
then there are the several cities of each province that are so many inde-
pendent or distinct sovereignties, which compose those of the provinces
as those of the provinces do compose the states general at the Hague.

But I confess I have the passion to wish heartily that the honour of
proposing and effecting so great and good a design might be owing to
England, of all the countries in Europe, as something of the nature of our
expedient was, in design and preparation, to the wisdom, justice, and
valour of Henry the Fourth of France, whose superior qualities raising
his character above those of his ancestors or contemporaries deservedly
gave him the style of Henry the Great. For he was upon obliging the
princes and estates of Europe to a political balance when the Spanish
faction for that reason contrived and accomplished his murder by the
hands of Ravilliac. I will not then fear to be censured for proposing an
expedient for the present and future peace of Europe when it was not
only the design but glory of one of the greatest princes that ever reigned
in it; and is found practicable in the constitution of one of the wisest and
powerfullest states of it. So that to conclude, I have very little to answer
for in all this affair; because if it succeed I have so little to deserve. For
this great.king's example tells us it is fit to be done; and Sir William
Temple's history shows us by a surpassing instance that it may be done;
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and Europe, by her incomparable miseries, makes it now necessary to be
done; that my share is only thinking of it at this juncture, and putting it
into the common light for the peace and prosperity of Europe.
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HENRY IV.'S SCHEME,

ELABORATED BY THE ABBIk SAINT-PIERRE.*

The ABB- DE ST. PIERRE was &rn 16S8, died 1743.

I.-FuNDAMENTAL ARTICLES.

The present Sovereigns, by their undersigned Deputies, have
agreed to the following Articles:-

x. There shall be from this day forward a Society, a permanent
and perpetual Union between the undersigned Sovereigns, and, if
possible, among all Christian Sovereigns, to preserve unbroken
peace in Europe. The Sovereigns shall be perpetually repre-
sented by their Deputies in a perpetual Congress or Senate in a
free city.

a. The European Society shall not at all interfere with the
Government of any State, except to preserve its constitution, and
to render prompt and adequate assistance to rulers and chief
magistrates against seditious persons and rebels.

3. The Union shall employ its whole strength and care in
order, during regencies, minorities, or feeble reigns, to prevent
injury to the Sovereign, either in his person or prerogatives, or to
the Sovereign House, and in case of such shall send Commis-
sioners to inquire into the facts, and troops to punish the guilty.

4. Each Sovereign shall be contented, he and his successors
with the Territory he actually possesses, or which IM is to possess
by the accompanying Treaty. No Sovereign, nor member of a
Sovereign Family, can be Sovereign of any State besides that or
those which are actually in the possession of his family. The
annuities which the Sovereigns owe to the private persons of another
State shall be paid as heretofore. No Sovereign shall assume
the title of Lord of any Country of which he is not in possession,
and the Sovereigns shall not make an exchange of Territory or

* From W.E. Darby, International Tribunals (London: Dent & Co., 1904) pp. 70-76.
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sign any Treaty among themselves except by a majority of the
four-and-twenty votes of the Union, which shall remain guarantee
for the execution of reciprocal promises.

5. No Sovereign shall henceforth possess two Sovereignties,
either hereditary or elective, except that the Electors of the
Empire may be elected Emperors, so long as there shall be
Emperors. If by right of succession there should fall to a
Sovereign a State more considerable than that which he possesses,
he may leave that which lie possesses, and settle himself on that
which is fallen to him.

6. The Kingdom of Spain shall not go out of the House of
Bourbon, &c.

0 0 6 0 0

7. The Deputies shall incessantly labour to codify all the
Articles of Commerce in general, and between different nations in
particular; but in such a manner that the laws may be equal
and reciprocal towards all nations, and founded upon Equity.
The Articles which shall have been passed by a majority of the
votes of the original Deputies, shall be executed provisionally
according to their Form and Tenour, till they be amended and
improved by three-fourths of the votes, when a greater number
of members shall have signed the Union.

The Union shall establish in different towns Chambers of
Commerce, consisting of Deputies authorised to reconcile, and
to judge strictly and without Appeal, the disputes th.i shall arise
either in relation to Commerce or other matters, between the
subjects of different Sovereigns, in value above ten thousand
pounds ; the other suits, of less consequence, shall be decided, as
usual, by the judges of the place where the defendant lives.
Each Sovereign shall lend his hand to the execution of the
judgments of the Chambers of Commerce, as if they were his.
own judgments.

Each Sovereign shall, at his own charge, exterminate his inland
robbers and banditti, and the pirates on his coasts, upon pain of
making reparation; and if he has need of help, the Union shall
assist him.

8. No Sovereign shall take up arms, or commit any hostility,
but against him who shall be declared an enemy to the European
Society. But if he has arty cause to complain of any of the
Members, or any demand to make upon them, he shall order his.
Deputy to present a memorial to the Senate in the City of Peace,
and the Senate shall take care to reconcile the difference by its.
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mediating Commissioners; or, if they cannot be reconciled, the
Senate shall judge them by arbitral judgment, by majority of
votes provisionally, and by three-fourths of the votes definitely.
This judgment shall not be given until each Senator shall have
received the instructions and orders of his master upon that point,.
and until he shall have communicated them to the Senate.

The Sovereign who shall take up arms before the Union has
declared war, or who shall refuse to execute a regulation of the
Society, or a judgment of the Senate, shall be declared an enemy
to the Society, and it shall make war upon him, until he be-
disarmed, and until its judgment and regulations be exzcuted,
and he shall even pay the charges of the war, and the country
that sl,all be conquered from him at the close of hostilities shall,
be for ever separated from his dominions.

If, after the Society is formed to the number of fourteen votes,
a Sovereign should refuse to enter thereinto, it shall declare him an
enemy to the repose of Europe, and shall make war upon him,
until he enter into it, or until he be entirely despoiled.

9. There shall be in the Senate of Euroe four-and-twenty
Senators or Deputies of the United Sovereigns, neither more nor
less, namely :-France, Spain, England, Rolland, Savoy, Portuga4,
Bavaria and Associates, Venice, Genoa and Associates, Rorenco
and Associates, Switzerland and Associates, Lorrain and As-
sociates, Sweden, Denmark, Poland, the Pope, Muscovy, Austria,
Courland and Associates, Prussia, Saxony, Palatine and As-
sociates, Hanover and Associates, Ecclesiastical Electors and
Associates. Each Deputy shall have but one vote.

jo. The Members and Associates of the Union shall contribute
to the expenses of the Society, and to the subsidies for its
security, each in proportion to his revenues, and to the riches
of his people, and everyone's quota shall at first be regulated
provisionally by a majority, and afterwards by three-fourths
of the votes, when the Commissioners of the Union shall
have taken, in each State, what instructions and information
shall be necessary thereupon; and if anyone is found to have
paid too much provisionally, it shall afterwards be made up to
him, both in principal and interest, by those who shall have paid
too little. The less powerful Sovereigns and Associates in
forming one vote, shall alternately nominate their Deputy in
proportion to their quotas.

ir. When the Senate shall deliberate upon anything pressing
and imperative for the security of the Society, either to prevent or
quell sedition, the question may be decided by a majority of votes



Document Ten 167

provisionally, and, before it is deliberated upon, they shall begin
by deciding, by majority, whether the matter is imperative.

12. None of the eleven fundamental Articles above-named shall
be in any point altered, without the unanimous consent of all the
members; but as for the other Articles, the Society may always,
by three-fourths of the votes, add or diminish, for the common
good, whatever it shall think fit.

1I.-IMPORTANT ARTICLES.

x. The Senate shall be composed of one of the Deputies of
each of the Voting Sovereigns who shall have signed the Treaty
of the twelve Articles mentioned, and afterwards their number
shall be augmented by one Deputy from each of the other
Sovereigns, in the order in which they shall sign it ; and the
assembly of the Senate shall provisionally be held at Utrecht.

2. The Senate, in order to keep up a continual correspondence
with the members of the Society, and to free them from all cause
of fear and distrust one of another, shall always maintain, not
only an Ambassador with each of them, but also a Resident
in each great province of two millions of subjects.

The Residents shall dwell in the capital cities of those
provinces, that they may be perpetual and irreproachable wit-
nesses to the other Sovereigns, that the Prince in whose
dominions they reside, has no thought of disturbing the peace
and tranquillity.

These Ambassadors and Residents shall all be chosen from
among the native inhabitants of the territory of the City of
Peace, oT those naturalised in that territory.

Each Sovereign shall, as much as lies in his power, facilitate
all inquiry concerning things that may be included in the instruc-
tions of the Residents, and shall order his Ministers, and his other
officers, to give them all the information they shall desire for the
public security and tranquillity, to the intent they may every month
give an account of things to the Senate, and to the Ambassador
of the Senate.

The Residents shall be of the number of those Commissioners
whom the Senate shall send to verify the account of the revenues
and charges of the Sovereign and of his State, in order to give
the definitive regulation of his Quota.

3. When the Union shall employ troops against an enemy, there
shall be no greater number of soldiers of one nation than of
aiother; but to make the levying and maintaining a great number
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of troops easy to the less powerful, the Union shall-furnish them
with what money is necessary, and that money shall be furnished
to the Treasurer of the Union by the most powerful Sovereigns,
who shall pay, in money, the surplus of their extraordinary quota.

If any Member of the Union should omit to pay duly his
extraordinary quota in troops or money, the Union shall borrow,
make advances, and cause itself to be reimbursed with the
interest of the loan by the Sovereign that shall be in default.

In time of Peace, after all the Sovereigns have signed, the most
powerful shall keep up no more troops of his own nation than
the less powerful, which shall be limited for the latter, who has
a full vote, to six thousand men. But a very powerful Sovereign
may, with the consent of the Union, borrow and maintain at his
own charge in his dominions, other troops for his garrisons, so as
to prevent seditions, provided they are all foreign soldiers and
officers, and neither those officers nor those soldiers shall, upon
pain of being disbanded, invest in any government security, pur-
chase any estate, or marry anywhere but in the country of their
nativity.

4. After the united Princes shall have declared war against any
Sovereign, if one of his provinces revolt in favour of the Union,
that province shall remain divided from its kingdom, and be
governed like a Republic, or given as a Sovereignty to that one of
the Princes of the Blood whom the province shall have chosen
for its head, or to the General of the Union.

Any minister, general, or other officer of the enemy, who shall
retire either to a Sovereign who is a Member of the Union, or into
the territory of the Union, shall be there protected by the Senate,
which, during the war, shall give him a revenue equal to that
which he possessed in his own country; and the Union shall not
make Peace until it be repaid what it has given him, and until the
enemy, when reconciled, has given the Union the value of what
the refugee possesses in his own country, that he may choose his
habitation elsewhere.

Two hundred of the principal ministers or officers of the enemy
who shall have omitted to retire into foreign countries at the
beginning of such war, shall be delivered to the Union, and
punished with death or imprisonment for life, as disturbers of the
Peace of the common country.

S. The Union shall give useful and honourable rewards to him
who shall discover anything of a conspiracy against its interests,
and that reward shall be ten times greater than any the discoverer
could have expected had he remained in the conspiracy.
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6. In order to increase the security of the Union, the
Sovereigns, the Princes of the Blood, and fifty of the principal
officers and ministers of their State, shall every year, on the same
day, renew in their capital city, in the presence of the Ambassador
and Residents of the Union, and of all the people, their Oaths, in
the form agreed on, and shall swear to contribute as much as
they are able, to maintain the General Union, and punctually to
cause its regulations to be executed, in order to keep the Peace
undisturbed.

7. As there are several lands in America and elsewhere which
are inhabited only by savages, and as the Sovereigns of Europe,
who have settlements there, ought to have certain, visible, and
immutable bounds to their territory, for avoiding occasions of
war, the Union shall appoint Commissioners, who shall, on the
spot, get information about those limits, and on their report it
shall give decision by three-fourths of the votes.

8. When in any one of the States of the Union there shall
remain no person capable to succeed the reigning Sovereign, the
Union, to prevent disturbances in that State, shall settle, and
that, too, if it can, in concert with the then Sovereign, the person
who shall succeed him ; but this shall be always in the event of
his leaving no children; and as he may die suddenly, the Union
shall, immediately upon his death, either nominate the successor,
or turn the Government into a Republic, in case the Sovereign
is against having a successor.

III.-UsEFUL ARTICLES.

i. SECURITY AND PRIVILEGES OF THE CITY OF PEACE.

The City of Peace shall be fortified with a new inclosure
and citadels shall be placed round that new inclosure. There
shall be in it mag'zines of provisions, of ammunitions, and of all
things necessary for sustaining a long siege or blockade. The
Ambassadors of the Union, the Residents, the five Deputies of
each Frontier Chamber, and especially the Officers of the
garrisons of the city, shall be all as nearly as possible natives or
inhabitants, and married in the city and territory of the Union ;
the soldiers of the garrison shall be enlisted in the same territory,
if possible, and the others shall not be enlisted anywhere but
nmongst the subjects of the Commonwealths of Europe.

The Union by the lessening of the quota will indemnify the
States-General of the United Provinces for what they usually
draw as subsidies from the Lordship of Utrecht. So, instead of
a larger sum, they will pay only 9oo,oco livres as their quota ;
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and, in order to compensate Individuals of that Lordship for any
loss they might suffer through the incorporation of the Sovereignty
in the Union, while securing the inhabitants in their Laws,
Property, Religion, and Employments, the Union will, in addi-
tion, furnish these persons with more profitable and honour-
able posts, as Ambassadors, Residents, Judges of the Chambers,
Consuls, Treasurers, etc., and as to the ordinary taxes due from.
subjects, they will be diminished by one-half.

2. GENERALISSIMO OF THE UNION.

If the Union enter upon a war against any Sovereign it-
shall name a Generalissimo by a majority of votes; he shall not be
of a Sovereign family; he shall be revocable at pleasure ; he shall-
have conmand over the Generals of the troops of the united,
Sovereigns; he shall dispose of no employments among those
troops; hut if any of those Generals, or other General officers,.
should disobey or fail in their duty, he may have them brought.
before a Council of War.

The Union, in case there be no prince of the Sovereign family
which it shall have conquered, may resolve to give all or -part
of what it may conquer from the enemy to be erected into a.
principality for the Generalissimo.

3. DEPUTIES, VIcz-DEPUTIES AND AGNTs.
Every Prince, every State, shall keep in the City of Peace for

the whole year round one Deputy, of at least forty years old, and
two Vice-Deputies of the same age, to fill up his place in case of
absence or sickness; and two Agents to fill up the place of the
Vice-Deputies.

The Vice-Deputies shall in their credentials be distinguished
as first and second, in order that the first, in case of illness and
absence, may succeed by full right to the rank and office of the
absent Deputy ; the Agents shall be likewise distinguished as first
and second, in order that the first Agent may perform the duty of
the absent Vice-Deputy.

The Princes who shall appoint them, shall in their choice have
regard to superiority of parts, capacity in business, knowledge of
Public Law and of commerce; likewise to their character,
whether they be moderate, patient, zealous for the preservation
of Peace; as also to their knowledge of the language of the
Senate, and especially to their industry and application to labour.
Each Prince may recall them, and substitute others, when he
shall think fit, and shall not be allowed to employ the same
l)eputy for above four years together, in that function.

If a Senator is found to be of a temper opposite to peace and
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tranquillity, the Senate may by two-thirds of its votes declare
him incapable to exercise the functions of Senator, and order that
his Prince be desired by the Union to nominate another; and
from that day he shall be excluded the Assemblies.

After the first appointment, no one shall be appointed Deputy,
but one who has been for two years a Vice-Deputy; and no one
shall be Vice-Deputy who has not been two years Agent in the
City of Peace.

Similarly, no one shall be nominated Judge of a Frontier Cham.
ber who has not dwelt two years together in the City of Peace

4. FUNCTIONS OF THE DEPUTIES.

Each of the Senators or Deputies shall, in his turn, week by
week, be Prince of the Senate, Governor or Director of the City
of Peace; he shall preside in the General Assemblies, and in the
Council of Five.

There shall be a Council of five Senators appointed to govern
the daily affairs that are pressing and important, and that regard
the safety of the Senators and of the City of Peace, such as the
watchword, orders to seize anyone, etc. The President may not
give the watchword, but in their presence, nor shall he give any
order without their consent in writing, by a majority of votes.

The Deputy of the Sovereign who shall first have signed the
Treaty, shall be the first President of the Senate, and the other
Senators shall arrange themselves in the Senate Chamber
according to the order of the signatures on the Treaty; so that he
who shall be found upon the seat at the right side of the chair
of the President shall succeed him in that dignity, on the day that
his enjoyment of it comes to an end; and the one who retires
from that function shall place himself on the left hand of his
successor, and shall riot be President again till all the members
of the Assembly have presided in their turn.

When any Sovereign shall enter into the Union after it is
already formed, his Deputy shall not be qualified to be President of
the Senate until two months after he has taken his place; to the
intent that he may have time in the Assembly to learn its
customs, and the duties of the post he has to fill.

The sitting of Senators in private committees, and in public

assemblies, shall be regulated every week by their sitting in the

Senate; so that they who are nearest the Presidency shall have

the precedence in the weeks ; but in private visits every one shall
be incoenita, and without any distinction.

5. FoRMt OF DELIBERATIONS, ETC.

The Assembly shall not deliberate upon any statement of the

case till it be signed by three Senators, who shall certify that it is
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desirable to examine it. All deliberations shall be conducted in
regard to printed statements only, which shall be distributed by
the Secretary to all the members. Eight days after the distribu.
tion, the Assembly shall decide by a majority of votes, whether
it is necessary to have the statement examined. If it be resolved
to have it examined, the Secretary shall give it to the Chairman
of the Committee, whose business it is to take cognisance of the
subject matter of the statement. When a statement has been
sent to a committee, it shall be examined there according to the
procedure agreed upon; the Chairman of the Committee shall
give to the Secretary of the Senate the opinion of the Committee,
with the grounds thereof; the Secretary shall get copies printed,
which he shall distribute to all the Senators. A day shall be
appointed by the President of the Senate by a majority of votes,
when everyone may give his vote according to the importance of
the affair. When the day appointed is come, each Senator shall
write down and"sign his opinion at the foot of the statement of
the case, and shall return it to the Secretary.

On the day of the Assembly, the Secretary shall read serialim,
all the opinions of either side in turn, and shall count them. The
President shall then, with an audible voice, declare which set of
opinions prevail, and the judgment shall be entered at the bottom
of the printed statement, which shall be carried into the Secretary's
Office by the Chairman of that Committee which had examined
the affair. The judgment, or decision, of the Assembly shall be
signed by the President. by the members of the Council of Five,
and by the Secretary. All these decisions shall be recorded in
various registers; whereof a printed copy shall be every year given
to each Senator. Care shall be taken to avoid, as much as
possible, the mentioning by name, in any judgment, of the
Sovereign against whom the award is given ; but the Senate shall
make a general law upon the particular fact, which is under
decision, without naming anyone; and the Sovereign, after that
law, shall of himself execute what is decreed in it.

In the first Committee shall be examined the letters of the
Ambassadors and Residents of the Union, and the replies to
them, after they shall have been approved by the General
Assembly; that Committee shall also choose persons to fill up
the places of Ambassadors, Residents, Officers of the Frontier
Chambers, Councils of the Senate, etc.

In the second shall be chosen the Officers of the Garrison, and
the affairs of War, if there be any, enquired into; the choice of a
General of the Union shall be there made, and whatever else
concerns the troops of the frontiers of Europe.

In the third shall be examined all affairs of Finance, the
accounts, and the selection of the officers of Finance.
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In the fourth shall be examined the memorials about such
regulations as may concern either the Union in general or the
City of Peace, and its territory, or the laws of the Frontier
Chambers.

Besides these four Standing Committees, there shall be other
temporary Committees, formed expressly to reconcile differences
between Sovereign and Sovereign. These Committees of
Conciliation shall consist of members nominated by letters
patent of the Senate by a majority of votes; the Commissioners
of the Committee shall be thanked, and shall receive an
acknowledgment in the event of their effecting the conciliation
of the parties, and getting them to sign an agreement; and
if they cannot succeed, the Chairman shall give the'opinion of
the Committee to the General Secretary, who shall distribute
printed copies thereof to all the Senators; so that, being well
informed, they may give their opinion, in writing, in full Assembly
to the Secretary, and if after the law is made by the Senate for
all such cases, the Sovereign who is in the wrong will not submit
to the law, then the President of the Senate shall pronounce a
judgment by name against the Sovereign whose claim or defence
has not approved itself to the other Sovereigns.

This arbitral judgment shall be pronounced by a majority of
votes provisionally, and six months afterwards definitively, on a
second judgment by three-fourths of the votes ; thus there will be
always two judgments upon every dispute.

A time shall be appointed for the votes to be given, and such a
time as will admit of the plenipotentiaries of the most distant
States receiving the instructions of their Sovereigns. If one or
more have not received an answer within the time appointed, the
Senate may, by a majority of votes, give further time; and when
that has expired it shall proceed to judgment, whether the pleni-
potentiary that refuses to give his vote be absent or not.

All the Committees shall assemble within the bounds of the
President's Palace, unless the health of the Chairman of Committee
requires to it to meet at his house.

The Senate, by a three-fourths majority, shall appoint the
Chairman and members of the Committees, which shall consist
of five I)cputies and of ten Vice-l)eputies; the Secretary of the
Committee shall be a subjrct of the Union, either by birth or by
naturalisation.

The Deputies of the Republics of Holland, Venice. the Swiss,
and the Genoese, shall be always of the Council of Five; when a
Deputy of one of these Republics shall be President of the Senate,
the place that shall be vacant in the Council shall be filled by
turns, beginning with the Deputy who shall have last presided in
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the Gencral Assembly.
The language of the Senate, in which the deliberations shall be

made and the printed statements given, shall be the language
most in use, and the most common in Europe of all the living
languages.

Every Deputy shall have, for the free exercise of his religion, a
chapel in his palace, with whatever ministers are necessary; those
who are of his religion, whether they be of his nation or of any
other, shall there enjoy the same liberty. The Senate shall make
very express prohibition, upon pain of imprisonment and greater
punishments, according to the circumstances, against any disturb-
ance there, or against turning anything publicly into ridicule, or
writing or printing anything against any particular religion in the
territory of the Republic. And the turning into ridicule shall be
considered public if done in the presence of any person
belonging to the religion attacked.

The Union shall endeavour to agree upon the standard and
weight of coins, upon the same weights and measures, and upon
the same astronomical calculations throughout all Europe; and
especially upon the beginning of the year.

6. SECURITY OF THE FRONTIERS OF EUROPE.

Not of modern interest.

7. QUOTAS OR ORDINARY REVENUES OF THE UNION.

The Revenue of the Union shall consist of the ordinary quotas
payable by each Sovereign; this quota shall be settled provisionally,
at the rate of three hundred thousand pounds yearly, which shall
be paid by the least powerful Sovereign, who shall have but one
vote; the others shall pay in proportion to their revenues; the
quota shall afterwards be lessened according to the diminution of
the requirements of the Union, which would then have finished its
buildings, fortifications, magazines, &c. The quota for the
Frontiers of Europe, and the quota in case of war, shall be settled,
in proportion, by the Senate.

The quota shall be paid by the General Treasurer of each State
in equal parts, the first of each month, to the order of the
General Treasurer of the Union, and upon the receipt of his
clerk, who shall be residing in the capital city of the State. The
clerk shall every month pay the salaries of the Ambassador, of
the Residents, and of the Judges of the Frontier Chambers in
that State.

The Union shall every month calculate the interest of the
sums which shall not have been paid regularly to the Clerk of the
Treasurer, in order to repay those who shall have made advances
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to him.

8. ASIATIC UNION.

The European Union shall endeavour to procure in Asia a
Permanent Society, like that of Europe, that peace may be
maintained there also; and especially that it may have no cause
to fear any Asiatic Sovereign, either as to its tranquillity, or its
commerce in Asia.
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ARTICLES OF CONFEDERATION-1777 °

To all to whom these Presents shall come, we
the undersigned Delegates of the States affixed
to our Names send greeting
Whereas the Delegates of the United States

of America in Congress assembled did on the
fifteenth day of November in the Year of our
Lord One Thousand Seven Hundred and Seven-
tyseven, and in the Second Year of the Inde-
pendence of America agree to certain articles of
Confederation and perpetual Union between
the States of Newhampshire, Massachusetts-
bay, Rhodeisland and Providence Plantations,
Connecticut, New York, New Jersey, Pennsylva-
nia, Delaware, Maryland, Virginia, North-Caro-
lina, South-Carolina and Georgia in the Words
following, viz.
"Articles of Confederation and perpetual Union

between the States of Newhampshire, Massa-
chusettsbay, Rhodeisland and Providence
Plantations, Connecticut, New-York, New-
Jersey, Pennsylvania, Delaware, Maryland,
Virginia, North-Carolina South-Carolina and
Georgia.
ARTICLE I. The stile of this confederacy shall

be "The United States of America."
ARTICLE II. Each State retains its sovereignty,

freedom and independence, and every power,
jurisdiction and right, which is not by this con-
federation expressly delegated to the United
States, in Congress assembled.

NoTE.-The proof of this document, as published
above, was read by Mr. Ferdinand Jefferson, the
Keeper of the Rolls of the Department of State, at
Washington, who compared it with the original in his
custody. He says: "The initial letters of many of the
words in the original of this instrument are capitals,
but as no system appears to have been observed, the
same words sometimes beginning with a capital and
sometimes with a small letter. I have thought it best
not to undertake to follow the original in this particu-
lar. Moreover, there are three forms of the letter s:
the capital S, the small s and the long s. the last being
used indiscriminately to words that should begin with
a capital and those that should begin with a small s."

* From I U.S. Code, 1976 ed., U.S. Government Printing Office, pp. xxv-xxxix.
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ARTICLE III. The said States hereby severally
enter into a firm league of friendship with each
other, for their common defence, the security
of their liberties, and their mutual and general
welfare, binding themselves to assist each
other, against all force offered to, or attacks
made upon them, or any of them, on account of
religion, sovereignty, trade, or any other pre-
tence whatever....

ARTICLE VI. No State without the consent of
the United States in Congress assembled, shall
send any embassy to, or receive any embassy
from, or enter into any conference, agreement,
alliance or treaty with any king, prince or state;
nor shall any person holding any office of
profit or trust under the United States, or any
of them. accept of any present, emolument,
office or title of any kind whatever from any
king, prince or foreign state; nor shall the
United States in Congress assembled, or any of
them, grant any title of nobility.

No two or more States shall enter into any
treaty, confederation or alliance whatever be-
tween them, without the consent of the United
States in Congress assembled, specifying accu-
rately the purposes for which the same is to be
entered into, and how long it shall continue.

No State shall lay any imposts or duties,
which may interfere with any stipulations in
treaties, entered into by the United States in
Congress assembled, with any king, prince or
state, in pursuance of any treaties already pro-
posed by Congress, to the courts of France and
Spain.

No vessels of war shall be kept up in time of
peace by any State, except such number only,
as shall be deemed necessary by the United
States in Congress assembled, for the defence
of such State, or its trade; nor shall any body of
forces be kept up by any State, in time of
peace, except such number only, as in the judg-
ment of the United States, in Congress assem-
bled, shall be deemed requisite to garrison the
forts necessary for the defence of such State;
but every State shall always keep up a well reg-
ulated and disciplined militia, sufficiently
armed and accoutered, and shall provide and
constantly have ready for use, in public stores,
a due number of field pieces and tents, and a
proper quantity of arms, ammunition and camp
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equipage.
No State shall engage in any war without the

consent of the United States in Congress assem-
bled, unless such State be actually invaded by
enemies, or shall have received certain advice of
a resolution being formed by some nation of In-
dians to invade such State, and the danger is so
imminent as not to admit of a delay, till the
United States in Congress assembled can be
consulted: nor shall any State grant commis-
sions to any ships or vessels of war, nor letters
of marque or reprisal, except it be after a decla-
ration of war by the United States in Congress
assembled, and then only against the kingdom
or state and the subjects thereof, against which
war has been so declared, and under such regu-
lations as shall be established by the United
States in Congress assembled, unless such State
be infested by pirates, in which case vessels of
war muay be fitted out for that occasion, and
kept so long as the danger shall continue or
until the United States in Congress assembled
shall determine otherwise.

ARTICLE VII. When land-forces are raised by
any State for the common defence, all officers
of or under the rank of colonel, shall be ap-
pointed by the Legislature of each State respec-
tively by whom such forces shall be raised, or in
such manner as such State shall direct, and all
vacancies shall be filled up by the State which
first made the appointment.

ARTICLE VIII. All charges of war, and all
other expenses that shall be incurred for the
common defence or general welfare, and al-
lowed by the United States in Congress assem-
bled, shall be defrayed out of a common trea-
sury, which shall be supplied by the several
States, in proportion to the value of all land
within each State, granted to or surveyed for
any person, as such land and the buildings and
improvements thereon shall be estimated ac-
cording to such mode as the United States in
Congress assembled, shall from time to time
direct and appoint.

The taxes for paying that proportion shall be
laid and levied by the authority and direction
of the Legislatures of the several States within
the time agreed upon by the United States in
Congress assembled.
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ARTICLE IX. The United States in Congress
assembled, shall have the sole .and exclusive
right and power of determining on peace and
war, except in the cases mentioned in the sixth
article-of sending and receiving ambassadors-
entering into treaties and alliances, provided
that no treaty of commerce shall be made
whereby the legislative power of the respective
States shall be restrained from imposing such
imposts and duties on foreigners, as their own
people are subjected to, or from prohibiting the
exportation or importation of any species of
goods or commodities whatsoever-of establish-
ing rules for deciding in all cases, what captures
on land or water shall be legal, and in what
manner prizes taken by land or naval forces in
the service of the United States shall be divided
or appropriated-of granting letters of marque
and reprisal in times of peace-appointing
courts for the trial of piracies and felonies com-
mitted on the high seas and establishing courts
for receiving and determining finally appeals in
all cases of captures, provided that no member
of Congress shall be appointed a judge of any
of the said courts.

The United States in Congress assembled
shall also be the last resort on appeal in all dis-
putes and differences now subsisting or that
hereafter may arise between two or more States
concerning boundary, jurisdiction or any other
cause whatever; which authority shall always
be exercised in the manner following. When-
ever the legislative or executive authority or
lawful agent of any State in controversy with
another shall present a petition to Congress,
stating the matter in question and praying for a
hearing, notice thereof shall be given by order
of Congress to the legislative or executive au-
thority of the other State in controversy, and a
day assigned for the appearance of the parties
by their lawful agents, who shall then be direct-
ed to appoint by joint consent, commissioners
or judges to constitute a court for hearing and
determining the matter in question: but if they
cannot agree, Congress shall name three per-
sons out of each of the United States, and from
the list of such persons each party shall alter-
nately strike out one, the petitioners beginning,
until the number shall be reduced to thirteen;
and from that number not less than seven, nor
more than nine names as Congress shall direct,
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shall in the presence of Congress be drawn out
by lot, and the persons whose names shall be so
drawn or any five of them, shall be commission-
ers or judges, to hear and finally determine the
controversy, so always as a major part of the
judges who shall hear the cause shall agree in
the determination: and if either party shall ne-
glect to attend at the day appointed, without
showing reasons, which Congress shall judge
sufficient, or being present shall refuse to
strike, the Congress shall proceed to nominate
thr~e-persons out of each State, and the Secre-
tary of Congress shall strike in behalf of such
party absent or refusing; and the judgment and
sentence of the court to be appointed, in the
manner before prescribed, shall be final and
conclusive; and if any of the parties shall refuse
to submit to the authority of such court, or to
appear or defend their claim or cause, the court
shall nevertheless proceed to pronounce sen-
tence, or judgment, which shall in like manner
be final and decisive, the judgment or sentence
and other proceedings being in either case
transmitted to Congress, and lodged among the
acts of Congress for the security of the parties
concerned: provided that every commissioner,
before he sits in judgment, shall take an oath
to be administered by one of the judges of the
supreme or superior court of the State where
the cause shall be tried, "well and truly to hear
and determine the matter in question, accord.
ing to the best of his judgment, without favour,
affection or hope of reward:" provided also that
no State shall be deprived of territory for the
benefit of the United States.

All controversies concerning the private right
of soil claimed under different grants of two or
more States, whose jurisdiction as they may re-
spect such lands, and the States which passed
such grants are adjusted, the said grants or
either of them being at the same time claimed
to have originated antecedent to such settle-
ment of jurisdiction, shall on the petition of
either party to the Congress of the United
States, be finally determined as near as may be
in the same manner as is before prescribed for
deciding disputes respecting territorial jurisdic-
tion between different States ....

The United States in Congress assembled
shall never engage in a war, nor grant letters of
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marque and reprisal in time of peace, nor enter
into any treaties or alliances, nor coin money,
nor regulate the value thereof, nor ascertain
the sums and expenses necessary for the de-
fence and welfare of the United States, or any
of them, nor emit bills, nor borrow money on
the credit of the United States, nor appropriate
money, nor agree upon the number of vessels of
war, to be built or purchased, or the number of
land or sea forces to be raised, nor appoint a
commander in chief of the army or navy, unless
nine States assent to the same; nor shall a ques-
tion on any other point, except for adjourning
from day to day be determined, unless by the
votes of a majority of the United States in Con-
gress assembled.

ARTICLE XIII. Every State shall abide by the
determinations of the United States in Con-
gress assembled, on all questions which by this
confederation are submitted to them. And the
articles of this confederation shall be inviolably
observed by every State, and the Union shall be
perpetual; nor shall, any alteration at any time
hereafter be made in any of them; unless such
alteration be agreed to in a Congress of the
United States, and be afterwards confirmed by
the Legislatures of every State.

And whereas it has pleased the Great Gover-
nor of the world to incline the hearts of the
Legislatures we respectively represent in Con-
gress, to approve of, and to authorize us to
ratify the said articles of confederation and
perpetual union. Know ye that we the under-
signed delegates, by virtue of the power and au-
thority to us given for that purpose, do by
these presents, in the name and in behalf of
our respective constituents, fully and entirely
ratify and confirm each and every of the said
articles of confederation and perpetual union,
and all and singular the matters and things
therein contained: and we do further solemnly
plight and engage the faith of our respective
constituents, that they shall abide by the deter-
minations of the United States in Congress as-
sembled, on all questions, which by the said
confederation are submitted to them. And that
the articles thereof shall be inviolably observed
by the States we re(s~pectively represent, and
that the Union shall be perpetual.
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In witness whereof we have hereunto set our
hands in Congress. Done at Philadelphia in
the State of Pennsylvania the ninth day of
July in the year of our Lord one thousand
seven hundred and seventy-eight, and in the
third year of the independence of America.

On the part & behalf of the State of New
Hampshire

JOSIAH BARTLETT, JOHN WENTWORTH,
Junr.,

August 8th, 1778.

On the part and behalf of the State of
Massachusetts Bay

JOHN HANCOCK,
SAMUEL ADAMS,
ELBRIDGE GERRY,

FRANCIS DANA,
JAMES LOvELL,
SAMUEL HOLTEN.
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CONSTITUTION
OF THE UNITED STATES OF AMERICA-1787*

WE THE PEOPLE of the United States, in Order
to form a more perfect Union, establish Jus-
tice, insure domestic Tranquility, provide for
the common defence, promote the general
Welfare, and secure the Blessings of Liberty
to ourselves and our posterity, do ordain and
establish this Constitution for the United
States of America.

ARTICLE I.
SECTION 1. All legislative Powers herein grant-

ed shall be vested in a Congress of the United
States, which shall consist of a Senate and
House of Representatives ....

Adjournment prevent its Return, in which Case
it shall not be a Law.

Every Order, Resolution, or Vote to which
the Concurrence of the Senate and House of
Representatives may be necessary (except on a
question of Adjournment) shall be presented to
the President of the United States; and before
the Same shall take Effect, shall be approved
by him, or being disapproved by him, shall be
repassed by two thirds of the Senate and House
of Representatives, according to the Rules and
Limitations prescribed in the Case of a Bill.

SECTION 8. The Congress shall have Power To
lay and collect Taxes, Duties, Imposts and Ex-
cises, to pay the Debts and provide for the
common Defence and general Welfare of the
United States; but all Duties, Imposts and Ex-
cises shall be uniform throughout the United
States ....

To define and punish Piracies and Felonies
committed on the high Seas, and Offences
against the Law of Nations;

To declare War, grant Letters of Marque and
Reprisal, and make Rules concerning Captures
on Land and Water;

* From I U.S. Code, 1976 ed., U.S. Government Printing Office, pp. XLV-L.
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To raise and support Armies, but no Appro-
priation of Money to that Use shall be for a
longer Term than two Years;

To provide and maintain a Navy;
To make Rules for the Government and Reg-

ulation of the land and naval Forces;
To provide for calling forth the Militia to ex-

ecute the Laws of the Union, suppress Insurrec-
tions and repel Invasions;

To provide for organizing, arming, and disci-
plining, the Militia, and for governing such
Part of them as may be employed in the Service
of the United States, reserving to the States re-
spectively, the Appointment of the Officers,
and the Authority of training the Militia ac-
cording to the discipline prescribed by Con-
gress;

To exercise exclusive Legislation in all Cases
whatsoever, over such District (not exceeding
ten Miles square) as may, by Cession of particu-
lar States, and the Acceptance of Congress,
become the Seat of the Government of the
United States, and to exercise like Authority
over all Places purchased by the Consent of the
Legislature of the State in which the Same
shall be, for the Erection of Forts, Magazines,
Arsenals, dock-Yards, and other needful Build-
ings;-And

To make all Laws which shall be necessary
and proper for carrying into Execution the
foregoing Powers, and all other Powers vested
by this Constitution in the Government of the
United States, or in any Department or Officer
thereof ....

ARTICLE II.
SECTION 1. The executive Power shall be

vested in a President of the United States of
America. He shall hold his Office during the
Term of four Years. and, together with the
Vice President, chosen for the Same Term, be
elected, as foll-ows ...

SECTION 2. The President shall be Command-
er in Chief of the Army and Navy of the United
States, and of the Militia of the several States,
when called into the actual Service of the
United States; he may require the Opinion, in
writing, of the principal Officer in each of the
executive Departments, upon any Subject relat-
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ing to the Duties of their respective Offices,
and he shall have Power to grant Reprieves and
Pardons for Offences against the United States,
except in Cases of Impeachment.

He shall have Power, by and with the Advice
and Consent of the Senate, to make Treaties,
provided two thirds of the Senators present
concur; and he shall nominate, and by and with
the Advice and Consent of the Senate, shall ap-
point Ambassadors, other public Ministers and
Consuls, Judges of the supreme Court, and all
other Officers of the United States, whose Ap-
pointments are not herein otherwise provided
for, and which shall be established by Law: but
the Congress may by Law vest the Appoint-
ment of such inferior Officers, as they think
proper, in the President alone, in the Courts of
Law, or in the Heads of Departments....

ARTICLE III.
SECTION 1. The judicial Power of the United

States, shall be vested in one supreme Court,
and in such inferior Courts as the Congress
may from time to time ordain and establish.
The Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Be-
haviour, and shall, at stated Times, receive for
their Services, a Compensation, which shall not
be diminished during their Continuance in
Office ....

ARTICLE VI.
All Debts contracted and Engagements en-

tered into, before the Adoption of this Consti-
tution, shall be as valid against the United
States under this Constitution, as under the
Confederation.

This Constitution, and the laws of the United
States which shall be made in Pursuance there-
of; and all Treaties made, or which shall be
made, under the Authority of the United
States, shall be the supreme Law of the Land;
and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.

The Senators and Representatives before
mentioned, and the Members of the several
State Legislatures, and all executive and judici-
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al Officers, both of the United States and of
the several States, shall be bound by Oath or
Affirmation, to support this Constitution; but
no religious Test shall ever be required as a
Qualification to any Office or public Trust
under the United States ...

ARTICLE VII.
The Ratification of the Conventions of nine

States, shall be sufficient for the Establishment
of this Constitution between the States so rati-
fying the Same.
DONE in Convention by the Unanimous Consent

of the States present the Seventeenth Day of
September in the Year of our Lord one thou-
sand seven hundred and Eighty seven and of
the Independence of the United States of
America the Twelfth. IN WITNESS whereof we
have hereunto subscribed our Names,

Go. WASHINGTON-Presid' .

and deputy from Virginia

Attest WILLIAM JACKSON Secretary ...
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TREATY OF AMITY, COMMERCE AND NAVIGATION, BETWEEN HIS BRITANNICK
MAJESTY ;-AND THE UNITED STATES OF AMERICA, BY THEIR PRESIDENT,
WITH THE ADVICE AND CONSENT OF THEIR SENATE *

His Britannick Majesty and the United States of America, being desirous
by a Treaty of Amity, Commerce and Navigation to terminate their Differ-
ences in such a manner, as without reference to the Merits of Their respective
Complaints and Pretensions, may be the best calculated to produce mutual
satisfaction and good undemanding: And also to regulate the Commerce
and Navigation between Their respective Countries, Territories and People,
in such a manner as to render the same reciprocally beneficial and satisfac-
tory; They have respectively named their Plenipotentiaries, and given them
Full powers to treat of, and conclude, the said Treaty, that is to say: His
Brittanick Majesty has named for His Plenipotentiary, The Right Honour-
able William Wyndham Baron Grenville of Wotton, One of His Majesty's
Privy Council, and His Majesty's Principal Secretary of State for Foreign
Affairs; and The President of the said United States, by and with the
advice and Consent of the Senate thereof, hath appointed for Their Pleni-
potentiary The Honourable John Jay, Chief Justice of the said United States
and Their Envoy Extraordinary to His Majesty, who have agreed on, and con-
cluded the following Articles

ARTICLE 1

There shall be a firm, inviolable and universal Peace, and a true and sincere
Friendship between His Britannick Majesty, His Heirs and Successors, and
the United States of America; and between their respective Countries, Terri-
tories, Cities, Towns and People of every Degree, without Exception of Per-
sons or Places ....

ARTICLE 5

Whereas doubts have arisen what River was truly intended under the
name of the River S' Croix mentioned in the said Treaty of Peace and form-
ing a part of the boundary therein described, that question shall be referred
to the final Decision of Commissioners to be appointed in the following Man-
ner-Viz-

One Conmissioner shall be named by His Majesty, and one by the Presi-
dent of the United States, by and with the advice and Consent of the Senate
thereof, and the said two Commissioners shall agree on the choice of a
third, or, if they cannot so agree, They shall.each propose one Person, and
of the two names so proposed one shall be drawn by Lot, in the presence
of the two original Commissioners. And the three Commissioners so appointed
shall be Sworn impartially to examine and decide the said question according

* From Treaties and Other International Agreements of the U.S.A. 1776-1949, Vol. 12 (U.S.
Government Printing Office).
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to such Evidence as shall respectively be laid before Them on the part of the
British Government and of the United States. The said Commissioners shall
meet at Halifax and shall have power to adjourn to such other place or
places as they shall think fit. They shall have power to appoint a Secretary,
and to employ such Surveyors or other Persons as they shall judge necessary.

ARTICLE 6
Whereas it is alledged by divers British Merchants and others His Majesty's

Subjects, that Debts to a considerable amount which were bona fide con-
tracted before the Peace, still remain owing to them by Citizens or Inhabi-
tants of the United States, and that by the operation of various lawful
Impediments since the Peace, not only the full recovery of the said Debts has
been delayed, but also the Value and Security thereof, have been in several
instances impaired and lessened, so that by the ordinary course of Judicial
proceedings the British Creditors, cannot now obtain and actually have and
receive full and adequate Compensation for the losses and damages which
they have thereby sustained: It is agreed that in all such Cases where full
Compensation for such losses and damages cannot, for whatever reason, be
actually obtained had and received by the said Creditors in the ordinary
course of Justice, The United States will make full and complete Compen-
sation for the same to the said Creditors; But it is distinctly understood,
that this provision is to extend to such losses only, as have been occasioned
by the lawful impediments aforesaid, and is not to extend to losses occa-
sioned by such Insolvency of the Debtors or other Causes as would equally
have operated to produce such loss, if the said impediments had not existed,
nor to such losses or damages as have been occasioned by the manifest
delay or negligence, or wilful omission of the Claimant.

For the purpose of ascertaining the amount of any such losses and damages,
Five Commissioners shall be appointed and authorized to meet and act in
manner following-viz-Two of them shall be appointed by His Majesty,
Two of them by the President of the United States by and with the advice
and consent of the Senate thereof, and the fifth, by the unanimous voice
of the other Four; and if they should not agree in such Choice, then the
Commissioners named by the two parties shall respectively propose one
person, and of the two names so proposed, one shall be drawn by Lot in the
presence of the Four Original Commissioners. When the Five Commissioners
thus appointed shall first meet, they shall before they proceed to act respec-
tively,- take the following Oath or Affirmation in the presence of each other,
which Oath or Affirmation, being so taken, and duly attested, shall be
entered on the Record of their Proceedings,-viz.-I, A.B., One of the
Commissioners appointed in pursuance of the 6 t" Article of the Treaty of
Amity, Commerce and Navigation between His Britannick Majesty and
The United States of America, do solemnly swear (or affirm) that I will
honestly, diligently, impartially, and carefully examine, and to the best of
my Judgement, according to Justice and Equity decide all such Complaints,
as under the said Article shall be preferred to the said Commissioners: and
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that I will forbear to act as a Commissioner in any Case in which I may
be personally interested ....

The Award of the said Commissioners or of any three of them as aforesaid
shall in all Cases be final and conclusive, both as to the Justice of the Claim,
and to the amount of the Sum to be paid to the Creditor or Claimant.-And
the United States undertake to cause the Sum so awarded to be paid in Specie
to such Creditor or Claimant without deduction; and at such Time or Times,
and at such Place or Places, as shall be awarded by the said Commissioners,
and on Condition of such Releases or assignments to be given by the Creditor
or Claimant as by the said Commissioners may be directed; Provided always
that no such payment shall be fixed by the said Commissioners to take place
sooner than twelve months from the Day of the Exchange of the Ratifications
of this Treaty.

ARTICLE 7
Whereas Complaints have been made by divers Merchants and others,

Citizens of the United States, that during the course of the War in which His
Majesty is now engaged they have sustained considerable losses and damage
by reason of irregular or illegal Captures or Condemnations of their vessels
and other property under Colour of authority or Commissions from His
Majesty, and that from various Circumstances belonging to the said Cases
adequate Compensation for the losses and damages so sustained cannot now
be actually obtained, had and received by the ordinary Course of Judicial
proceedings; It is agreed that in all such Cases where adequate Compensa-
tion cannot for whatever reason be now actually obtained, had and received
by the said Merchants and others in the ordinary course of Justice, full and
Complete Compensation for the same will be made by the British Govern-
ment to the said Complainants. But it is distinctly understood, that this pro-
vision is not to extend to such losses or damages as have been occasioned by
the manifest delay or negligence, or wilful omission of the Claimant.

That for the purpose of ascertaining the amount of any such losses and
damages Five Commissioners shall be appointed and authorized to act in
London exactly in the manner directed with respect to those mentioned in the
preceding Artide, and after having taken the same Oath or Affirmation
(mutatis mutandis). The same term of Eighteen Months is also assigned for
the reception of Claims, and they are in like manner authorized to extend the
same in particular Cases. They shall receive Testimony, Books, Papers and
Evidence in the same latitude, and exercise the like discretion, and powers
respecting that subject, and shall decide the Claims in question, according to
the merits of the several Cases, and to Justice, Equity and the Laws of Nations.

ARTICLE 8

It is further agreed that the Commissioners mentioned in this and in the
two preceding articles shall be respectively paid in such manner, as shall be
agreed between the two parties, such agreement being to be settled at the
Time of the exchange of the Ratifications of this Treaty. And all other Ex-
pences attending the said Commissions shall be defrayed jointly by the Two
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Parties, the same being previously ascertained and allowed by the Majority
of the Commissioners. And in the case of Death, Sickness or necessary absence,
the place of every such Commissioner respectively, shall be supplied in the
same manner as such Commissioner was first appointed, and the new Com-
missioners shall take the same Oath, or Affirmation, and do the same Duties.

ARTICLE 20

It is further agreed that both the said Contracting Parties, shall not only
refuse to receive any Pirates into any of their Ports, Havens, or Towns, or
permit any of their Inhabitants to receive, protect, harbour, conceal or
assist them in any manner, but will bring to condign punishment all such
Inhabitants as shall be guilty of such Acts or offences.

And all their Ships with the Goods or Merchandizes taken by them and
brought into the port of either of the said Parties, shall be seized, as far as
they can be discovered and shall be restored to the owners or their Factors
or Agents duly deputed and authorized in writing by them (proper Evi-
dence being first given in the Court of Admiralty for proving the property,)
even in case such effects should have passed into other hands by Sale, if it
be proved that the Buyers knew or had good reason to believe, or suspect
that they had been piratically taken.

ARTICLE 21
It is likewise agreed that the Subjects and Citizens of the Two Nations,

shall not do any acts of Hostility or Violence against each other, nor accept
Commissions or Instructions so to act from any Foreign Prince or State,
Enemies to the other party, nor shall the Enemies of one of the parties be
permitted to invite or endeavour to enlist in their military service any of
the Subjects or Citizens of the other party; and the Laws against all such
Offences and Aggressions shall be punctually executed. And if any Subject
or Citizen of the said Parties respectively shall accept any Foreign Commis-
sion or Letters of Marque for Arming any Vessel to act as a Privateer
against the other party, and be taken by the other party, it is hereby declared
to be lawful for the said party to treat and punish the said Subject or Citizen,
having such Commission or Letters of Marque as a Pirate.

ARTICLE 22
It is expressly stipulated that neither of the said Contracting Parties will

order or Authorize any Acts of Reprisal against the other on Complaints
of Injuries or Damages until the said party shall first have presented to the
other a Statement thereof, verified by competent proof and Evidence, and
demanded Justice and Satisfaction, and the same shall either have been
refused or unreasonably delayed ....



Document Twelve 191

ARTICLE 27
It is further agreed that His Majesty and the United States on mutual Req-

uisitions by them respectively or by their respective Mihisters or Officers
authorized to make the same will delive- up to Justice, all Persons who being
charged with Murder or Forgery committed within the Jurisdiction of either,
shall seek an Asylum within any of the Countries of the other, Provided that
this shall only be done on such Evidence of Criminality as according to the
Laws of the Place, where the Fugitive or Person so charged shall be found,
would justify his apprehension and commitment for Tryal, if the offence
had there been committed. The Expence of such apprehension and Delivery
shall be borne and defrayed by those who make the Requisition and receive
the Fugitive ....

In Faith whereof We the Undersigned, Ministers Plenipotentiary of His
Majesty The King of Great Britain; and the United States of America,
have signed this present Treaty, and have caused to be affixed thereto, the
Seal of Our Arms.

Done at London, this Nineteenth Day of November, One thousand seven
hundred and ninety Four.

GRENVILLE [SEAL]
JOHN JAY [SEAL]



Document 13

AN INTERNATIONAL TRIBUNAL.*

By JAMES MILL.

(Author of the History of British India.)

In a Volume of Essays on various subjects reprinted from the supplement to
the "Encyclopmdia Britannica," published in London (182S?) although
"not for sale."

The sixth Essay of the series, is one on the "Law of Nations,"
and in this are set forth the proposals of Mill in regard to an
International Tribunal.

These are given in Chapter V., which treats Of the construc-
tion of an International Code and an International Tribunal.-
How the nations might concur in framing an International Code.
-How an International Tribunal should be constructed.-Form
of procedure before the International Tribunal

CHAPTER I.

In the first chapter, he has some useful preliminary remarks:-
In the meaning of the word Law, three principal ideas are
involved: that of a Command, that of a Sanction, and that of the
Authority from which the Command proceeds.

But it is not understood, that one nation has a right to command
another. When one nation can be commanded by another, it is
dependent upon that other; and the laws of dependence- are
different from those which we are at present considering. An
independent nation would resent, instead of obeying, a command
delivered to it by another. Neither can it properly be said, that
nations, taken aggregately, prescribe those laws to one another
severally; for when did they ever combine in any such prescrip-
tion ? When did they ever combine to vindicate the violations of
them ? It is, therefore, clear that the term Command cannot be
applied, at least in the ordinary sense, to the laws of nations.

In the next place, it would not seem, that anything, deserving
the name of Sanction, belongs to them. Sanction, we have already
seen, is punishment. Suppose nations to threaten one another
with punishment, for the violation of anything understood to be a

* From W.E. Darby, International Tribunals, (London: Dent & Co., 1904) pp. 169-181.
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law of nations. To punish implies superiority of strength. For
the strong, therefore, the law of nations may, perhaps, have a
sanction as against the weak, but what can it have as against the
strong ? Is it the strong, however, or is it the weak, by whom it
is most liable to be violated ? ...... .The answer is obvious
and undeniable. As against those from whom almost solely any
violation of the laws of nations need be apprehended, there
appears, therefore, to be no sanction at all.

If it be said that several nations may combine to give it a
sanction in favour of the weak, we might, for a practical answer,
appeal to experience. Has it been done? Have nations, in
reality, combined, so constantly and steadily, in favour of the law
of nations, as to create, by the certainty of punishment, an over-
powering motive to unjust powers to abstain from its violation ?
For, as the laws against murder would have no efficacy if the
punishment prescribed were not applied, once in fifty, or a hundred
times, so the penalty against the violations of the law of nations
can have no efficacy if ii is applied unsteadily and rarely.

On the mode in which it has been applied, we may appeal to
a great authority. Monteaquieu says :-" Le droit public est plus
connu en Europe qu'en Asie: cependant ou peut dire que les
passions des princes-a patience des peuples-la flatterie des
ecrivains, en ont corrompu tous les principes. Ce droit, tel qu'il
est aujourd'hui, est une science qui apprend aux princes jusqu'i
quel point its peuvent violer la justice, sans choquer leurs
intirets." (Lett. Persanes, xciv.)

There is a power which, though it be not the physical force
either of one state, or a combination of states, applied to vindicate
a violation of the law of nations, is not without a great sway in
human affairs. . . . The human mind is powerfully acted
on by the approbation or disapprobation . . of the rest of
mankind.

CHAPTER II.

NECESSITY FOR A CODE OF INTERNATIONAL LAW.

In the next chapter (ii. p. 9), he says :-"Two things are
necessary to give precision and certainty to the operation of laws
within a community. The one is, a strict determination of what
the law is; the second, a tribunal so constituted as to yield prompt
and accurate execution to the law. It is evident, that these two
are indispensable requisites. Without them no penalties can
operate with either precision or certainty. And the case is
evidently the same whether we speak of the laws which regulate
the actions of individual and individual within the state, or those
which regulate the actions of one state towards another.
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CHAPTER V. (PAGES 27-33).

CF THE CONSTRUCTION OF AN INIERNATIONAL CODE

AND AN INTERNATIONAL TRIBUNAL

From what has been shown, it is not difficult to see what would
be the course pursued by nations if they were really actuated by
the desire of regulating their general intercourse, both in peace
and war, on the principles most advantageous to them all.

Two grand practical measures are obviously not only of primary
importance toward the attainment of this end, but are of indis-
pensable necessity to the attainment of it in any tolerable degree.
These are, first, the construction of a Code; and, secondly, the
establishment of a Tribunal.

L.-THE CONSTRUCTION OF A CODE.

It is perfectly evident, that nations will be much more likely to
conform to the principles of intercourse which are best for l, if
they have an accurate set of rules to go by, than if they have not.
In the first place, there is less room for mistake; in the next,
there is less room for plausible pretexts ; and last of all, the
approbation and disapprobation of the world is sure to act with
tenfold concentration, where a precise rule is broken, familiar to
all the civilised world, and venerated by all.

How THE NATIONS MIGHT CONCUR IN FRAMING rr.

How the nations of the civilised world might concur in the
framing of such a code it is not difficult to devise.

I. They might appoint delegates to meet, for that purpose, in
any central and convenient place ; where, after discussion, and
coming to as full an understanding as possible upon all the
material points, they might elect some one person, the most
capable that could be found, to put these their determinations
into the proper words and form; in short, to make a draft of a
code of international law, as effectually as possible providing for
all the questions, which could arise, upon the interfering interests
between two nations.

2. After this draft was proposed, it should be revised by the
delegates, and approved by them, or altered till they deemed it
worthy of their approbation.

3. It should then be referred to the several governments, to
receive its final sanction from their approbation;, but, in the
meantime, it should be published in all the principal languages,
and circulated as extensively as possible, for the sake of two
important advantages :-
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(a) The first, would be, that the intelligence of the whole
world being brought to operate upon it and suggestions obtained
from every quarter, it might be made as perfect as possible.

(b) The second would be that the eyes of all the world being
fixed upon the decision of every nation with respect to the code,
every nation might be deterred by shame from objecting to any
important article in it.

4. As the sanction of seneral opinion is that upon which chiefly,
as we have already seen, such a code must rely for its efficiency,
not a little will depend upon the mode in which it is recognised
and taught. The recognition should in each country have all
possible publicity and solemnity. Every circumstance which can
tend to diffuse the opinion throughout the earth, that the people
of each country attach the highest importance to such a code, is
to themselves a first-ratq advantage; because it must be of the
utmost importance to them, that all the nations of the earth should
behave towards them upon the principles of mutual beneficence ;
and nothing which they can do can have so great a tendency to
produce this desirable effect, as its being generally known that
they venerate the rules which are established for its attainment

II.-THE CREATION OF A TRIBUNAL.

But it is not enough that a code should exist; everything should
he done to secure a conduct conformable to it. Nothing is of so
much importance for this purpose as a tribunal ; before which
every case of infringement should be tried, the facts of it fully
and completely explored, the nature and degree of the infringe-
ment ascertained; and from which a knowledge of everything
material to the case should be as rapidly as possible diffused
throughout the world ; before which, also, all cases of doubt should
regularly come for determination, and thus wars between nations
which meant justly, would always be avoided, and a stigma would
be set upon those which justice could not content.
I The analogy of the code which is, or ought to be, framed by

each state for regulating the intercourse of its own people within
its own territory, throws all the illustration which is necessary
upon the case of a Tribunal for the international code. It is
well known, that laws, however carefully and accurately constructed,
would be of little avail in any country, if there was not some organ,
by means of which it might be determined when individuals had
acted in conformity with them, and when they had not; by which
also, when any doubt existed respecting the conduct which in
any particular case the law required, such doubt might be
authoritatively removed, and one determinate line of action
prescribed. Without this, it is sufficiently evident, that a small
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portion of the benefit capable of being derived from laws would
actually be attained. It will presently be seen how much of the
benefit capable of being derived from an international code must
be lost, if it is left destitute of a similar organ.

We shall first consider in what manner an international tribunal
might be constructed; and, next, in what manner it might be
appointed to act.

i. HOW AN INTERNATIONA.L TRIBUNAL SHOULD l9

CONSTRUCTED.

z. As it is understood that questions relating to all nations
should come before it, what is desirable is, that all nations should
have equal security for good judicature from it, and should look
with equal confidence to its decisions.

2. An obvious expedient for this purpose is, that all nations should
contribute equally to its formation; that each, for example,
should send to it a delegate, or judge. Its situation should be
chosen for its accessibility and for the means of publicity which
it might afford; the last being, beyond comparison, the advantage
of greatcst importance. As all nations could not easily, or would
not, send, it would suffice if the more civilised and leading nations
of the world concurred in the design, with such a number of the
less considerable as would be sure to follow their example, and
would be desirous of deriving aid from an instrument of protection,
which to them would be of peculiar importance.

3. As it is found by specific experience, and is, indeed, a
consequence of the ascertained laws of human nature, that a
numerous assembly of men cannot form a good judicatory ; and
that the best chance for good judicial service is always obtained
when only one man judges, under the vigilant eyes of interested
ind intelligent observers, having full freedom to deliver to the
world their sentiments respecting his conduct; the whole of these
advantages may be obtained, in this case, by a very effectual
expedient. If precedent, also, be wanted, a thing which in certain
minds holds the place of reason, it is amply furnished by the
Roman law; according to which, a great number of judges having
been chosen for the judicial business generally of the year, a
selection was made out of that number, according to certain rules,
for each particular case.

4. Every possible advantage, it appears, would be combined in
the International Tribunal, if the whole body of delegates, or
judges, assembled from every country, should, as often as any
case for decision came before them, hold a Conference, and, aftel
mature deliberation, choose some one individual of their body,
upon whom the whole duty of judging should, in that case,
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devolve ; it being the strict duty of the rest to be present during
the whole of his proceedings, and each of them to record
separately his opinion upon the case, after the decision o. the
acting judge had been pronounced.

5. It would be undoubtedly a good general rule, though one
can easily foresee cases in which it would be expedient to admit
exceptions, that the judge who is in this manner chosen for each
instance of the judicial service, should not be the delegate from
any of the countries immediately involved in the dispute. The
motive to this is sufficiently apparent.

We apprehend that few words will be deemed necessary to show
how many securities are thus provided for the excellence of
judicial service-

x. In the first place, it seems impossible to question, that the
utmost fairness and impartiality are provided for, in the choice of
the judge; because, of the two parties involved in the dispute,
:he one is represented by a delegate as much as the other, and
the rest of the delegates are indifferent between them. In
general, therefore, it is evident that, the sinister interest on the
two sides being balanced, and there being a great preponderance
of interest in favour of nothing but a just decision, that interest
will prevail.

2. The best choice being made of a judge, it is evident that he
would be so situated, as to act under the strongest securities for
good conduct. Acting singly, he would bear the whole responsi-
bility of the service required at his hands. He would act under
the eyes of the rest of the assembled delegates, men versed in
the same species of business, chosen on account of their capacity
for the service, who could be deceived neither with respect to the
diligence which he might exert, nor the fairness and honesty with
which he might decide ; while he would be watched by the
delegates of the respective parties, having the power of interest
stimulating them to attention ; and would be sure that the merits
or demerits of his conduct would be fully made known to the
wholc, or the greater part of the world.

2. FORMI OF PROCEDURE BEFORE THE INTERNATIONAL

TRIBUNAL.

The judicatory being thus constituted, the mode of proceeding
before it may be easily sketched.

x. The CASES may be divided into those brought before it by the
parties concerned in the dispute; and those which it would be its
duty to take up when they were not brought before it by any of
the parties.

2. A variety of cases would occur, in which two nations, having
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a ground of dispute, and being unable to agree, would unite in an
application to the International Tribunal for an adjustment of
their differences. On such occasions, the course of the Tribunal
would be sufficiently clear. The parties would plead the grounds
of their several claims; the Judge would determine how far,
according to the law, they were competent to support those
claims; the parties would adduce their evidence for and against
the facts on which the determination of the claims was found to
depend; the judge would receive that evidence and finally
decide ...... Decision, in this case, it is observable, fully
accomplishes its end, because the parties come with an intention
of obeying it.

3. Another, and a numerous class of cases, would probably
be constituted by those who would come before it, complaining
of a violation of their rights by another nation, and calling for
redress. This set of cases is analogous to that in private
judicature, when one man prosecutes another for some punishable
offence. It should be incumbent upon the party thus applying
to give notice of its intention to the party against which it is to
complain, and of Jhe day on which it means its complaint should
be presented.

4. If both parties are present, when the case comes forward for
TRIAL, they both plead according to the mode described in the
article JURISPRUDENCEL Evidence is taken upon the decisive
facts; and, if injury has been committed, the amount of compen-
sation is decreed. When it happens that the defendant is not
present, and refuses to plead, or to submit, in this instance, to the
Jurisdiction of the Court, the inquiry should, notwithstanding go
on; the allegations of the party present should be heard, and the
evidence which it adduces should be received. The non-appear-
ance of the party-defendant should be treated as an article of
evidence to prove the truth of its opponent's allegations. And
the fact of not appearing should, itself, be treated as an offence
against the law of nations.

5. It happens, not infrequently, when nations quarrel, that
both parties are in the wrong; and on some of these occasions
neither party might think proper to apply to an equitable
Tribunal. This fact, viz., that of their not applying to the Inter-
national Tribunal, should itself, as stated before, be marked in the
code as an international offence, and should be denounced as
such by the International Tribunal. But even when two offending
parties do not ask for a decision from the International Tribunal,
it is not proper that other nations should be deprived of the
benefit of such a decision. If these decisions constitute a security
against injustice from one another, to the general community of
nations, that security must not be allowed to be impaired by the
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refractory conduct of those who dread an investigation of their
conduct.

6. Certain FORMs, not difficult to devise, should be laid down,
according to which, on the occurrence of such cases, the Tribunal
should proceed. First of all, it is evident that the parties in
question should receive intimation of the intention of the Court
to take cognisance of their dispute on a certain day. If the
parties, one or both, appeared, the case would fall under one of
those which have been previously, as above, considered. If
neither party appeared, the Court would proceed to estimate the
facts which were then within its cognisance.

7. It would have before it one important article of evidence,
furnished by the parties themselves, viz., the fact of their non-
appearance. This ought to be considered as going far to prove
injurious conduct on both sides. The evidence which the Court
would have before it, to many specific facts, would be liable to be
scanty, from the neglect of the parties to adduce their pleas and
evidence. The business of the Court, in these circumstances,
would be, to state accurately such evidence, direct or circum-
stantial, as it had before it ; giving its full weight to the evidence
contained in the fact of non-appearance; and to pronounce the
decision, which the balance of evidence, such as it was, might be
found to support.

8. Even in this case, in which the practical effect of a decision
of the International Court may be supposed to be the least, where
neither party is disposed to respect the jurisdiction, the benefit
which would be derived would by no means be inconsiderable.
A decision solemnly- pronounced by such a Tribunal would always
have a strong effect upon the imaginations of men. It would fix,
and concentrate the disapprobation of mankind. Such a tribunal
would operate as a great school of political morality.

By sifting the circumstances, in all the disputes of nations,
by distinguishing accurately between the false colours and the
true, by stripping off all disguises, by getting at the real facts, and
exhibiting them in the true point of view, by presenting all this to
the world and fixing the attention of mankind upon it, by all the
celebrity of its elevated situation, it would teach men at large to
distinguish. By habit of contemplating the approbation of such a
court attached to just proceeding, and its disapprobation to unjust,
men would learn to apply correctly their own approbation and
disapprobation; whence would flow the various important effects
which those sentiments, justly excited, would naturally and
unavoidably produce.

[9.] As, for the reasons adduced at the beginning of this article,
the intention should never be entertained of supporting the deci-
sions of the International Court by force of arms, it remains to
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be considered what means of another kind could be had recourse
to in order to raise to as high a pitch as possible the motive of
nations respectively to yield obedience to its decisions.

We have already spoken of the effect which would be produced,
in pointing the sentiments of mankind, and giving strength to the
moral sanction, by the existence of an accurate code, and the
decisions themselves of a well constituted tribunal.

To increase this effect to the utjost, publicity should be
carried to the highest practicable perfection. The code, of
course, ought to be universally promulgated and known. Not
only that, but the best means should be in full operation fot
diffusing a knowledge of the proceedings of the Tribunal; a know.
ledge of the cases investigated, the allegations made, the evidence
adduced, the sentence pronounced, and the reasons upon which
it is grounded.

[io.] The book of the law of nations and selections from the
book of the trials before the International Tribunal should form
a subject of study in every school ; and a knowledge of them
[should be] a necessary part of every man's education. In this
manner a moral sentiment would grow up, which would in time
act as a powerful restraining force upon the injustice of nations
and give a wonderful efficacy to the international jurisdiction.
No nation would like to be the object of the contempt and
hatred of all other nations; to be spoken of by them on all
occasions with disgust and indignation.

On the other hand, there is no nation, which does not value
highly the favourable sentiments of other nations; which is not
elevated and delighted with the knowledge that its justice,
generosity, and magnanimity are the theme of general applause.
When means are taken to make it certain that what affords a
nation this high satisfaction will follow a just and beneficial course
of conduct; that what it regards with so much aversion, wili
infallibly happen to it, if it fails in the propriety of its own
behaviour, we may be sure that a strong security is gained for a
good intercourse among nations.

Besides this, it does not seem impossible to find various incon-
veniences to which, by way of penalties, those nations might
be subjected, which refused to conform to the prescriptions of the
International Code.

Various privileges granted to other nations in their intercourse
with one another might be withheld from that nation which thus
demeaned itself in a way so contrary to the general interests. In so
far as the withholding of these privileges might operate unfavourably
upon individuals belonging to the refractory nations,-individuals
who might be little, or not at all, accessory to the guilt-the effect
would be the subject of proportional regret. Many, however, in
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the concerns of mankind, are the good things which can only be
attained with a certain accompaniment of evil. The rule of
wisdom, in such cases, is, to make sure that the good outweighs
the evil, and to reduce the evil to its narrowest dimensions.

We may take an instance first from trivial matters. The
ceremonial of other nations might be turned against the nation,
which, in this common concern, set itself in opposition to the
interests of others. The lowest place in company, the least
respectful situation on all occasions of ceremony, might be
assigned to the members of that nation, when travelling or residing
in other countries. Many of these marks of disrespect, implying
injury neither to person nor property, which are checked by
penalties in respect to others, might be free from penalties in
respect to them. From these instances, adduced merely to
illustrate our meaning, it will be easy to see in what manner a
number of considerable inconveniences might, from this source,
,be made to bear upon nations refusing to conform to the beneficial
provisions of the international code.

Besides the ceremonial of other nations, means to the same
end might be derived from the law. A number of cases might
be found in which certain benefits of the law, granted to other
foreigners, might be refused to them. They might be denied the
privilege of suing in the courts, for example, on account of any-
thing except some of the higher crimes, the more serious violations
of person or property.

[Ii.] Among other things, it is sufficiently evident, that this
Tribunal would be the proper organ for the trial of piracy. When
preponderant inconvenience might attend the removing of the
trial to the usual seat of the tribunal, it might delegate for that
purpose the proper functionaries to the proper spot.

By the application of the principles, which we have thus
expounded, an application which implies no peculiar difficulty, and
requires nothing more than care in the detail, we are satisfied
that all might be done, which is capable of being done, toward
securing the benefits of international law.
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AMITY (TREATY OF WASHINGTON)*

Treaty signed at Washington May 8, 1871 . . .

The United States of America and Her Britannic Majesty, being desirous
to provide for an amicable settlement of all causes of difference between the
two countries, have for that purpose appointed their respective Plenipotenti-
aries, that is to say: the President of the United States, has appointed on
the part of the United States as Commissioners in a Joint High Commission

And the said Plenipotentiaries, after having exchanged their full powers,
which were found to be in due and proper form, have agreed to and con-
cluded the following .Articles:

ARTICLE I

Whereas differences have arisen between the Government of the United
States and the Government of Her Britannic Majesty, and still exist, growing
out of the acts committed by the several vessels which have given rise to the
claims generically known as the "Alabama Claims:"

And whereas Her Britannic Majesty has authorized Her High Commis-
sioners and Plenipotentiaries to express, in a friendly spirit, the regret felt by
Her Majesty's Government for the escape, under whatever circumstances,
of the Alabama and other vessels from British ports, and for the depredations
committed by those vessels:

Now, in order to remove and adjust all complaints and claims on the part
of the United States, and to provide for the speedy settlement of such claims,
which are not admitted by Her Britannic Majesty's Government, the High
Contracting Parties agree that all the said claims, growing out of acts com-
mitted by the aforesaid vessels and generically known as the "Alabama
claims," shall be referred to a Tribunal of Arbitration to be composed of five
Arbitrators, to be appointed in the following manner, that is to say: one shall
be named by the President of the United States; one shall be named by Her
Britannic Majesty; His Majesty the King of Italy shall be requested to name
one; the President of the Swiss Confederation shall be requested to name
one; and His Majesty the Emperor of Brazil shall be requested to name one.

ARTICLE II

The Arbitrators shall meet at Geneva, in Switzerland, at the earliest con-
venient day after they shall have been named, and shall proceed impartially

* From Treaties and Other International Agreements of the United States of America 1776-
1949, U.S. Government Printing Office.
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and carefully to examine and decide all questions that shall be laid before
them on the part of the Governments of the United States and Her Britannic
Majesty respectively. All questions considered by the Tribunal, including the
final award, shall be decided by a majority of all the Arbitrators.

Each of the High Contracting Parties shall also name one person to attend
the Tribunal as its agent to represent it generally in all matters connected
with the arbitration.

ARTICLE III

The written or printed case of each of the two Parties, accompanied by the
documents, the official correspondence, and other evidence on which each
relies, shall be delivered in duplicate to each of the Arbitrators and to the
agent of the other Party as soon as may .be after the organization of the
Tribunal, but within a period not exceeding six months from the date of
the exchange of the ratifications of this Treaty ...

ARTICLE VI

In deciding the matters submitted to the Arbitrators they shall be governed
by the following three rules, which are agreed upon by the High Contracting
Parties as rules to be taken as applicable to the case, and by such principles
of international law not inconsistent therewith as the Arbitrators shall deter-
mine to have been applicable to the case:

RULES

A neutral Government is bound-

First, to use due diligence to prevent the fitting out, arming, or equipping
within its jurisdiction, of any vessel which it has reasonable ground to believe
is intended to cruise or to carry on war against a Power with which it is at
peace; and also to use like diligence to prevent the departure from its jurisdic-
tion of any vessel intended to cruise or carry on war as above, such vessel
having been specially adapted, in whole or in part, within such jurisdiction
to war-like use.

Secondly, not to permit or suffer either belligerent to make use of its ports
or waters as the base of naval operations against the other, or for the pur-
pose of the renewal or augmentation of Military supplies or arms, or the
recruitment of men.

Thirdly, to exercise due diligence in its own ports and waters, and, as to
all persons within its jurisdiction, to prevent any violation of the foregoing
obligations and duties.

Her Britannic Majesty has commanded her High Commissioners and
Plenipotentiaries to declare that Her Majesty's Government cannot assent
to the foregoing rules as a statement of principles of International Law which
were in force at the time when the claims mentioned in Article I arose, but
that Her Majesty's Government, in order to evince its desire of strengthening
the friendly relations between the two countries and of making satisfactory
provision for the future, agrees that in deciding the questions between the two
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countries arising out of those claims, the Arbitrators should assume that her
Majesty's Government had undertaken to act upon the principles set forth
in these rules.

And the High Contracting Parties agree to observe these rules as between
themselves in future, and to bring them to the knowledge of other Maritime
Powers, and to invite them to accede to them.

ARTICLE VII

The decision of the Tribunal shall, if possible, be made within three months
from the close of the argument on both sides.

It shall be made in writing and dated, and shall be signed by the Arbitra-
tors who may assent to it.

The said Tribunal shall first determine as to each vessel separately whether
Great Britain has, by any act or omission, failed to fulfil any of the duties
set forth in the, foregoing three rules, or recognized by the principles of inter-
national law not inconsistent with such rules, and shall certify such fact as
to each of the said vessels. In case the Tribunal find that Great Britain has
failed to fulfil any duty or duties as aforesaid, it may, if it think proper, pro-
ceed to award a sum in gross to be paid by Great Britain to the United States
for all the claims referred to it; and in such case the gross sum so awarded
shall be paid in coin by the Government of Great Britain to the Government
of the United States, at Washington, within twelve Months after the date of
the award ....

ARTICLE X

In case the Tribunal finds that Great Britain has failed to fulfil any duty
or duties as aforesaid, and does not award a sum in gross, the High Contract-
ing Parties agree that a Board of Assessors shall be appointed to ascertain
and determine what claims are valid, and what amount or amounts shall
be paid by Great Britain to the United States on account of the liability
arising from such failure, as to each vessel, according to the extent of such
liability as decided by the Arbitrators.

The Board of Assessors shall be constituted as follows: One member thereof
shall be named by the President of the United States; one member thereof
shall be named by Her Britannic Majesty; and one member therof shall be
named by the Representative at Washington of His Majesty the King of
Italy; and in case of a vacancy happening from any cause it shall be filled
in the same manner in which the original appointment was made....

ARTICLE XI

The High Contracting Parties engage to consider the result of the pro-
ceedings of the Tribunal of Arbitration and of the Board of Assessors, should
such Board be appointed, as a full, perfect, and final settlement of all the
claims hereinbefore referred to; and further engage that every such claim,
whether the same may or may not have been presented to the notice of, made,
preferred, or laid before the Tribunal or Board, shall, from and after the con-
clusion of the proceedings of the Tribunal or Board, be considered and treated
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as finally settled, barred, and thenceforth inadmissible.

ARTICLE XII

The High Contracting Parties agree that all claims on the part of corpora-
tions, companies, or private individuals, citizens of the United States, upon
the Government of Her Britannic Majesty, arising out of acts committed
against the persons or property of citizens of the United States during the
period betweeri the thirteenth of April, Eighteen hundred and sixtv one, and
the ninth of April, Eighteen hundred and sixty five, inclusive, not being claims
growing out of the acts of the vessels referred to in Article I of this Treaty, and
all claims, with the like exception, on the part of corporations, companies, or
private individuals, subjects of Her Britannic Majesty, upon the Government
of the United States, arising out of acts committed against the persons or
property of subjects of Her Britannic Majesty during the same period, which
may have been presented to either Government for its interposition with the
other, and which yet remain unsettled, as well as any other such claims which
may be presented within the time specified in Article XIV of this Treaty, shall
be referred to three Commissioners, to be appointed in the following man-
ner-that is to say: One Commissioner shall be named by the President of
the United States, one by Her Britannic Majesty, and a third by the President
of the United States and Her Britannic Majesty conjointly; and in case the
third Commissioner shall not have been so named within a period of three
months from the date of the exchange of the ratifications of this Treaty, then
the third Commissioner shall be named by the Representative at Washington
of His Majesty the King of Spain. In case of the death, absence, or incapacity
of any Commissioner, or in the event of any Commissioner omitting or ceasing
to act, the vacancy shall be filled in the manner hereinbefore provided for
making the original appointment; the period of three months in case of such
substitution being calculated from the date of the happening of the vacancy.

The Commissioners so named shall meet at Washington!at the earliest
convenient period after they have been respectively named; and shall, before
proceeding to any business, make and subscribe a solemn declaration that
they will impartially and carefully examine' and decide, to the best of their
judgment, and according to justice and equity, all such claims as shall be laid
before them on the part of the Governments of the United States and of Her
Britannic Majesty, respectively; and such declaration shall be entered on the
record of their proceedings.

ARTICLE XIII

The Commissioners shall then forthwith proceed to the investigation of
the claims which shall be presented to them. They shall investigate and decide
such claims in such order and such manner as they may think proper, but
upon such evidence or information only as shall be furnished by or on behalf
of the respective Governments. They shall be bound to receive and consider
all written documents or statements which may be presented to them by or
on behalf of the respective Governments in support of, or in answer to, any
claim, and to hear, if required, one person on each side, on behalf of each
Government, as counsel or agent for such Government, on each and every
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separate claim. A majority of the Commissioners shall be sufficient for an
award in each case. The award shall be given upon each claim in writing, and
shall be signed by the Commissioners assenting to it. It shall be competent
for each Government to name one person to attend the Commissioners as its
agent to present and support claims on its behalf, and to answer claims made
upon it, and to represent it generally in all matters connected with the in-
vestigation and decision thereof.

The High Contracting Parties hereby engage to consider the decision of the
Commissioners as absolutely final and conclusive upon each claim decided
upon by them, and to give full effect to such decisions without any objection,
evasion, or delay whatsoever ....

ARTICLE XVII

The High Contracting Parties engage to consider the result of the pro-
ceedings of this Commission as a full, perfect, and final settlement of all such
claims as are mentioned in Article XII of this Treaty upon either Govern-
ment; and further engage that every such claim, whether or not the same
may have been presented to the notice of, made, preferred, or laid before
the said Commission, shall, from and after the conclusion of the proceedings
of the said Commission, be considered and treated as finally settled, barred,
and thenceforth inadmissible....

ARTICLE XLIII

The present treaty shall be duly ratified by the President of the United
States of America, by and with the advice and consent of the Senate thereof,
and by Her Britannic Majesty, and the ratifications shall be exchanged either
at Washington or at London within six months from the date hereof, or
earlier if possible.

In faith whereof, we, the respective Plenipotentiaries, have signed this
Treaty and have hereunto affixed our seals.

Done in duplicate at Washington the eighth day of May, in the year of
our Lord one thousand eight hundred and seventy one.

HAMILTON" FISH [SEAL]
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XII.

Die Organisation des europaischen Staten-
vereines.*

(Zuerst in der ,,Gegenwart" 1878.)

THE ORGANISATION OF A EUROPEAN FEDERATION.

By DL. J. C. BLUNTSCHLL

A glance at the early political history of Europe shows that
the idea of the organisation of the European States into a Union
has been familiar to its princes and peoples for centuries, and is
by no means chimerical ; and a glance at the present conditions
of existence amongst the European nations reveals a natural
growth of the desire for a better organisation of Europe which
shall secure and strengthen both its Peace and its real interests.

If the great problem of a constitution for the commonwealth of
Europe is to be solved, the indispensable principle of its solution
is the careful preservation of the independence and freedom of the
Associated States.

In ordcr to form a proper organisation, the problems which the
Union is called upon to solve must be further discussed.

These problems may be grouped in the following manner:-

i. Establishment and Enunciation of a Code of International
Lau, International Legislation.

2. Preservation of the Peace of the Aations and the Exercise
of the IIthcr International Politics.

3. Management of matters of International Administration.

4. International Administration of Justice.

* From W.E. Darby, International Tribunals, (London: Dent & Co., 1904) pp. 194-212.
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INTERNATIONAL LEGISLATION AND HIGH POLITICS.

For the enunciation and promulgation of a General International
Code, a meeting of the Heads of States or of their ministers or
representatives is, in our opinion, not sufficient: but the co-
operation and concurrence of the Representative Assemblies, which
also represent the opinions and views of the people, is indis-
pensable.

I. The Legislative Organisation must therefore be formed from
the Representatives of the collective European Governments,
which together form the European United Council.

(.) It might without hesitation be left to each Power to
appoint and empower its Representatives; also the question
whether a State should send one or more Representatives.

(2.) But the Voting Power to which each State shall lay claim
in the United Council must be constitutionally fixed. It might
answer the purpose if each State as a rule had one vote, or the
States collected together might have one vote each, and only the
Great Powers two.

In the United Council there would then be twenty-four votes,
half for the Great Powers, and the other half for the other States.

(3.) The European House of Representatives or the European
Senate which as Representatives of the European peoples, acts
side by side with the United Council, should not, in my opinion,
be very numerous, if it is to accomplish its work. Only men who
are conversant with International Law and High Politics are
suitable for it. Such men are all too few.

I would give to each of the Great Powers eight or ten Represen-
tatives, and to every other State four or five. This would give
an Assembly of ninety-six or one hundred and twenty members.

(4.) The Mode of Eleadion of this European Senate would be
left to the indiidual States; where, however, the Representatives
of the people sit in one or two chambers, these should attend to
the election.

(i.) Adual Voting in the Council must be according to States,

and not according to individual members ; in the Senate, on the
other hand, individual voting is possible, and to be preferred.
Members of the Council vote according to their instructions and
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powers; Senators according to their personal convictions.

(6.) The difficulty of language in such an international assembly
is not insuperable. In the present state of culture, most educated
men understand one or two foreign languages, besides their mother
tongue, at least so far as to understand printed matter or a speech.
In any case no one should be prevented from speaking in his
native tongue. If the speakers wish to be understood by all or
even the majority, they will have to speak in French or English or
German. These three languages are most widely spread at the
present day in Europe, and almost every educated man knows at
least one of them. But if by exception a Senator can only speak
in his mother tongue, care will have to be taken that his speech
shall be translated into one of these universal tongues. This has
been the procedure for some time now in Switzerland and at
International Conferences.

(7.) The place of the sittings of the Senate may be suitably
determined by the United Council, and would very well be
changed from time to time into different countries. A regular
meeting every two or three years is sufficient, as extraordinary
meetings may be convened as necessity requires.

(8.) In the interest of the Independence of the separate States,
the Council should be subject to no taxation or financial liability,
nor to any military liability. The cost of the Assembly shall be
defrayed by the States in proportion to their voting power. It
should, however, be decided what allowance, in addition to
travelling expenses, should be made to each Representative, so
that in this respect there should be equality.

(9.) International Rules upon which the Council and Senate,
each house by a majority of representative votes, are agreed, shall
be promulgated by ihe Council as International Law.

The right of bringing forward a motion in the Council for the
publication of an International Law belongs to every Government,
and the same applies to the representation of the different nations
in the Senate. The decisions in each body must, however, be
made by an absolute majority of votes of the representative States
and peoples.

(io.) The presidency of the Council rotates every year among
the Representatives of the Great Powers, that of the Senate.
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may be determined by the free election of the assembly until a
new election be made at the next ordinary session. Each Great
Power will therefore take precedence in the Council one year in
every six. Only formal powers, however, are granted to the
President, not essential prerogatives.

(xi.) Either a permanent residence should be assigned to the
Council or a change made every few years amongst a few selected
towns; and the same for the general European Bureau. For this
purpose the large world-cities are unsuitable, nor should the capital
towns of the Great Powers be chosen, but only towns where the
inhabitants can exercise no sort of pressure over the discussions,
and which, while outside the quiet but real influence of
political salons, can yet offer much general information with
regard to foreign affairs. Such towns are, e.g., Brussels and
Ghent in Belgium, Zurich and Geneva in Switzerland,
Baden and Leipzig in Germany, Nancy and Orleans in
France, Milan and Florence in Italy, and, although a capital city,
the Hague in the Netherlands.

II. The Preservation of the Peace of Nations and the discussion
and decisions in the affairs of the Higher European Politics
should be entrusted, preferably, to the United Coundl under the
guidance of the Great Powers but always with the limitation that
a new regulation, of permanent effect, shall be also submitted to
the Senate for approval

Hitherto, the difference between the Higher Politics of Inter-
national Law and the matters of mere international Administration
and Justice has been very little considered. To me it appears to
be of very decided importance for the constitution of the Union
of States. It is -very much easier to provide for International
Law Institutions, which shall resolve unimportant matters of
administration and law suits, than to construct an organisation
which shall be called upon to decide supreme questions per-
taining to the State.

To the affairs of High Politics belong all questions which
concern the existence, the independence, the freedom of States,
and on which the conditions of life of the nations, their safety
and development, are dependent. If these high interests are
threatened, a manly people will put forth its whole strength"
to protect them, and will always prefer to sacrifice life and
property for the maintenance of their right than to submit to
the command of any foreign administration or even to the
arbitral or judicial award of an international tribunal.

In regard to such questions the commonwealth of all European
States, with the co-operation of a European peoples' representa-
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tion is alone able to form a decisive authority to which the
disputing States will submit, and even then only under certain
conditions.

Only when the Governments and peoples work together and
where possible are united, or at least when an overwhelming
majority agree, will that authority be strong enough to reach any
conclusion. 'ere the Council to split into nearly equally strong
parties% the disputing States would attach themselves to these
parties, and a generally recognised result, a new undisputed legal
regulation would not be reached.

Therefore if the actual making of decisions is left to the Coun-
cil, and it reach its decision by a majority, this decision would not
be binding unless the decision and assent of the Senate be added.

Were unanimity demanded in the Council, its competency to
form a decision would be too circumscribed, nor would a simple
majority in such cases be decisive if an important minority, of say
six to eight, vote against it.

INTERNATIONAT. ADMINISTRATION AND JUSTICE.

It is quite otherwise with the conduct of the smviaU matters of
International Administration and Justice. I reckon amongst
these all regulations respecting international commercial relations,
the interpretation of treaties relating to trades and tariffs, regula-
tions referring to streets, railways, post office, telegraph, shipping
traffic on the open sea, in harbours, or on rivers, those relating to
the extradition of criminals, to questions of the relations of private
individuals with the State, to all international individual rights
and penalties, to regulations of boundaries, sanitary matters, con-
troversies regarding damages, weights and measures, coinage,
ceremonies, etc.

Such matters of administration and justice can be looked after
without danger to individual sovereign States by means of general
International Institutions. For example, as has already happened,
- general Central Bureau for posts and telegraphs or weights
and measures may be created and established in any European
town. With equal readiness the so-called Arbitration Clause in
agreements may be taken up, and the nature and course of Arbitral
procedure be determined. Under special circumstances also for
certain disputes permanent international tribunals may be
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established. The reform of the jurisdiction regulating prize money
can be accomplished, for example, and the inconveniences of the
Consular jurisdiction removed only by means of International
Courts of Justice.

All such Administrative Bureaus are naturally subordinate to
the European Council as the representative of all the Govern-
ments, and in the same way International Tribunals, with their
independence in giving awards, are placed under the superinten-
dence of the Council as regards their external relationships. In
the Council the States exchange views, and are able easily to
reach an understanding in regard to common resolutions and
decisions. In such cases also the simple decision of a majority
is sufficient.

Questions of High Politics are comparatively rare. The Council
therefore need only come together from time to time, as they deem
it desirable. On the other hand matters of administration
demand a constant, regular activity, so that one or two regulax
sittings of the Council yearly will be necessary and useful. For
a long time to come two yearly sittings of about three weeks will
suffice. But a permanent Bureau of the Council. in which all
business should be transacted, I consider to be indispensable.
This Bureau should be under !he direction of the President for
the time being, and will have charge of all communications with
the different States.

The cost of these international establishments will be defrayed
by the States according to a proportionate scale which takes fair
account of the extent of their polupation &" i tofcr conIocrce

and the number of their ships, per million, say, of their inhabitants.

EXECUTION OF THE EUROPEAN DEcisioNS.

In ordinary matters of administration and justice the execution
of decisions shall be left to the discretion of the various States, or,
as far as eoncerns the imparting of those decisions, to the Bureau
of the Council.

Only in one class of cases-which indeed will seldom happen,
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but, if they do happen, will by their great importance be very
difficult to handle-is this provision not sufficient. If, in an ex-
ceptional case it is necessary to exercise comoulsion against a
State, then neither the Bureau nor even the Council itself, is the
proper organisation to carry this compulsion into effect, for it has
neither the necessary financial means, nor the armies and fleets,
without which such compulsion is impossible.

For such cases the co-operation of the Great Powers, which
have the ability, is necessary to exercise forcible pressure.

Hence from the United Council now springs the College of
Great Pomers, which guarantees the execution of those decisions
of the Council which have been pronounced to be necessary and
desirable.

In order to secbre the protection of any single State against
the oppression of the Great Powers, a stipulation is necessary
that only such decisions shall be carried out by force as have
been declared in the Senate by a majority of votes to be equit-
able, and for which a two-thirds majority of the Council. and also
of the College of Great Powers, has declared. Under this
hypothesis all fear of a tyrannical oppression, or wanton pro-

cedure, on the part of any Great Power against a single State
disappears. No State need fear that any unlawful violence will
be exercised against its autonomy or freedom.

The possibility of a European war will not be completely
excluded by this constitution any more than the danger of a civil
war is quite averted by any State constitution. But they are
weighty guarantees for a peaceful, and at the same time just,
settlement of all disputes among the peoples. As a rule, actual
compulsion will not be necessary, and the prospect of compulsion
if not amenable to the judgment and will of Europe, will
lead to reflection and to compliance. The very exercise of
compulsion has more the character of the execution of a legal
verdict than of a battle of parties. Wars will therefore become
very rare, and frivolous wars, or wars prompted by ambition or
lust of conquest, will become actually impossible. As a rule
every State will voluntarily submit to the threefold majority of the
collective European Governments in Council, of the European
Representatives' in the Senate, and of the Great Powers, without
venturing a useless opposition, just as private individuals in dis-
pute submit to the decision of a judge.
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For European Peace, for the acceptance and development of
European International Law, and for European well-being, much
better care will be taken through such an organisation than is at
present the case; and the independence and freedom of the
separate States will remain not merely untouched but more
secure than before.

A disarmament and disbanding of all standing armies would be
by no means an immediate consequence of this organisation.
But the present strain of military burdens, the greatest hindrance
to European prosperity, would cease. The dread of war, impend-

ing in the future, would no longer, as now, consume the taxable
powers of the people. Standing armies would gradually decrease,
the time of service would at once be reduced, the outlay for arms,
fortresses, ships of war, and barracks would be considerably less.
The enormous saving thus made would free the citizens from the
oppression of taxation, and at the same time provide financial
means for the advancement of peaceful culture.

The need of a solution of this problem becomes every year
more pressing..

Whether, and, if so, when. a far-seeing statesman will undertake
to develop the idea is not very clear at the present time. But the
organisation of the United States of Europe is much less difficult
than was the union of the German States into the German Empire,
and that it would be at least as fruitful and salutary, and even
more etficaciuus for the development of humanity, is undoubted.
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PRELIMINARY ARTICLES.
ARTICLE 1. Adopting Clause.

2." Nation" defined.
8. Use of the term "Nation" In this Code.
4. Use of the term "Person" In this Code.
5. " Member" defined.
0. " Subject" and "' Citizen" defined.

7-11. Divisions of the Code.

Adopting clause.
Article 1. The following rules are established and

declared, by the nations assenting hereto, as an Inter-
national Code, by which those nations, and. their mem-
bers, respectively, shall be governed in their relations
with each other ....

-Divisions of the Code.
7. This CODE is divided into two BooKs.
The first treats of the relations of nations and of

their members to each other, except as they are modi-
fied by a state of war.

The second treats of the modifications in the rela-
tions of nations and of their members to each other,
produced by a state of war.

The same.
8. The FIRST BOOK has two DIvisIONS.
The first Division, entitled PUBLIC INTERNATIONAL

LAw, contains the rules respecting the relations of
nations to each other and to the members of other
nations.

The second, entitled PRIVATE INTERNATIONAL LAW,
eqntains the rules respecting the relations of the mem-
bers of a nation to the members of other nations.

The same.
9. The Fms'T Division of the FIRST BOOK has four

PA-RTS.
The first Part concerns the relations of nations to

each other.
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The second concerns the relations of a nation to
the persons and property of members of other nations.

The third contains provisions intended solely for
the mutual convenience of nations and of their mem
bers.

The fourth contains provisions intended solely for
the preservation of peace....

PART IV.
PROVISIONS FOR THE PRESERVATION OF

PEACE.

AnTICLx 528. Limit of permanent military force.
529. Equipments, and military reserves.
530. " Time of peace" defined.
531. When militia may be called out.
532. Notice of dissatisfaction, and claim of redress.
533. Answer to be given.
534. Joint High Commission.
535. High Tribunal of Arbitration.
530. Each nation bound by Tribunal of Arbitration.
537. Nations violating provisions to be resisted by

all.
538. Annual conference of representatives of na-

tions.

Limit of pt'-manent military force.
528. In time of peace, the number of persons em-

ployed at any one time in the military service of a na-
tion, whether intended for land or sea, zhall not exceed
in number one for every thousand inhabitants.

The military establishment of Europe, during peace, has, in round
numbers, 8,000,000 of men, and when placed on a war footing, it swells
to 5,000,000. Tlese inen are all withdrawn from industrial pursuits,
where they could contribute to the comfort and wealth of mankind.
Their support requires the labors of as many more; so that it 3nay
be sot down, that the standing armies of that continent Impose upon
the nations bardens equal to the labors of 10,000,000 of able-bodied
men. The whole population of that quarter of tho world is 240,000,000,
of which It Is computed that one in five is able to do the full
day's work of a man: that is, 48,000,000 in all. Therefore, one-fifth at
least of the flower of Europe is set aside to make ready for war. "This
is an unnecessary waste of force. No nation Is benefited by it; all are
burdened. Th burden can be taken off, by common consent. The only
point to be considered is, the minimum to which the force can be
reduced.

A largo standing army Is not only the enormous burden that it has
been described, but it is a provocative to war. Tie arming of a nation
should be looked upon very much as the arming of individuals. A man
may keep arms In his house, to be usod on occasions, but if lie witlks
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abroad, alway4 armed to the teeth, le speedily gets into a quarrel ; so
with it nation. Tie peace of society would certainly be endangered by
the general practice of wearing arms. It was once so. And since social
manners have been benefited by a general disarmament of individuals, it
should seem that, for a similar reason, national manners would be bene-
fited by a like process.

Examples of partial national disarmament are not wanting. The
treaty between the United States and Great Britain. made at the close of
the last war between them, stipulated that neither should keep ships of
war upon the great lakes that divide them. The treaty of Paris. which
closed the Crimean war, provided for the disarmament of Russia, in the
Black sea.
The object of a military establishment Is security, internal and ex-

ternal. The standing army of the United States is 80,000, giving one
soldier to every thirteen hundred inhabitants. Yet these 30,000 men are
scattered over a territory larger than that of any European State, and
they have to keep watch of numerous Indian tribes, and to garrison many
fortresses ; a greater number probably in proportion to the population
than those of any other nation in the world. It is true, that this country
has no dangerous neighbors; but if a general disarmament should be
adopted,the most powerful European State would hardly be a dangerous
neighbor to the weakest. For the purpose of internal security, one
armed guardian of the peace to every thousand persons should seem to
be sufficient, acting in conjunction with the militia, which should chiefly
be relied on for security against internal commotion.
The building and arming of fortresses could hardly be regarded with

apprehension, inasmuch as they are defensive. Ships do not, it is true,
fall within the same category, for they may be regarded as movable
fortresses, but they are limited in their oerations. To bind a nation
not to build them and lay them up, can scarcely be considered essential
to thie security of states.

Militia should be regarded as the strong arm of nations, both for In-
ternal pence and external defense. For the support of the civil power,
In the execution of the laws, no other forco Is so natural and proper.
It is ch'ap, ready and efficient. For national defense against external
attack, it may, upon emergency, be converted iito formidable armies.
The last war between France and Prussia has shown how powerful a
force a citizen soldiery may be made. In France, the national guard has
on many occasions been the defender of order. In the United States, the
militia has not only supported tho civil power in executing the laws,
but it has formed the nucleus of an army of volunteers of the most
eflective kind.

eq ip'uments, and mnibitary reser'ves.
529. The last article shall not prevent a nation from

bmilding and arming, in its discretion, fortresses and
ships of war, or from organizing, arming, and, for not
re'1 than one monith in each year, drilling all or any

portion of its able-bodied men between twenty and
forty years of age, as a force of militia, to be called
into active service, as provided in article 531.
-"Time ofpeace" defined.
530. By the "time of peace," mentioned in article

r28, is to be understood that period during which
Austria, France, Great Britain, Germany, italy, Russia,
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Spain and the United States are at peace with each
other.

When militia may be called out.
531. Any nation may call its militia into active ser-

vice to enforce its laws, suppress insurrections against
its authority, repel invasions of its territory, or execute
article 537 of this Code.

See Constitution of tiw, United States, Art. I., see. 8, subd. 14.

Notice of dissatisfaction, and claim of redress.
532. If any disagreement, or cause of complaint,

should arise between nations, the one aggrieved must
give formal notice thereof to the one~of which it com-
plais, specifying in detail the cause of complaint,
and the redress which it seeks.

Answer to be given.
533. Every nation, which receives from another, no-

tice of any dissatisfaction, or cause of complaint,
whether arising out of a supposed breach of this Code,
or otherwise, must, within three months thereafter,
give a full and explicit answer thereto.

foint Iliqh Cyommission.
534. Whenever a nation complaining of another and

the nation complained 'of do not otherwise agree be-
tween themselves, they shall each appoint five mem-
bers of a Joint High Commission, who shall meet to-
gether, discuss the differences, and endeavor to recon-
cile them, and within six months after their appoint.
ment, shall report the result to the nations appointing
them respectively.

Hiqh Tribunal of Arbitration.
535. Whenever a Joint High Commission, appointed

by nations to reconcile their differences, shall fail to
agree, or the nations appointing them shall fail to
ratify their acts, those nations shall within twelve
months after the appointment of the Joint Iigh Com-
mission, give notice of such failure to the other parties
to this Code, and there shall then be formed a High
Tribunal of Arbitration, in manner following : Each
nation receiving the notice shall, within three months
thereafter, transmit to the nations in controversy the
names of four persons, and from the list of such persons
the nations in controversy shall alternately,. in the
alphabetical order of their own names, as indicated in
article 16, reject one after another, till the number is
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reduced to seven, which seven shall constitute the trib-
unal.

The tribi'nal thus constituted shall, by writing signed
1)y the members, or a majority of them, appoint a time
and place of meeting, and give notice thereof to the
parties in controversy; and at such time and place, or
at other times and places to which an adjournment
may be had, it shall hear the parties, and decide be-
tween them, and the decision shall be final and con-
chlsiv(e. If any nation receiving the notice fail to
trnmsmit the names of four persons within the time
prescribed, the parties in controversy shall name each
twvo in their places ; and if either of the parties fail to
signify its rejection of a name from the list, within one
month after a request from the other to do so, the other
may reject for it; and if any of the persons selected to
constitute the tribunal shall die, or fail for any cause
to serve, the vacancy shall be filled by the nation
which originally named the person whose place is to be
filled.

Each nation bound by Tribunal of Arbitration.
536. Every nation, party to this Code, binds itself

to unite in forming a Joint High Commission, and a
High Tribunal of Arbitration, in the eases hereinbefore
specified as proper for its action, and to submit to the
decision of a High Tribunal of Arbitration, constituted
and proceeding in conformity to article 535.

Nations violating provisions, to be resisted by all.
537. if any party hereto shall begin a war, in viola-

tion of the provisions of this Code for the preservation
of peace, the other parties bind themselves to resist the
offending nation by force.

Annual conference of representatives qf nations.
538. A conference of representatives of the nations,

parties hereto, shall be held every year, beginning.011
the first of January, at the capital of each in rotation,
and in the order mentioned in article 16, for the purpose
of discussing the provisions of this Code, and their
amendment, averting war,, facilitating intercourse, and
preserving peace.

War, in all its aspects, has little to recommend it, and almost every
thing to condemn it. Even the brilliant qualities of courage and self-
sacrifice, which it often calls forth, are more than counterbalanced by
the cruelty, license and corruption, which are its- inseparable concom-
itants. The history of every nation, after a great war, is a history of
demoralization. The moral sense appears to be weakened by the spec-
tacle of brute force contending with brute force; the sensibilities are
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blunted by indifference to suffering, and famillirity with death; the
morals of camps are proverbially loose; the custom of destruction is apt
to beget the love of It; and that regard for the rights and feelings of
others, which is the chief glory of civilization, Is lessened, If not lost, in
the struggle for life and mastery In fight.

There may indeed be In nations, as in individuals, a stagnation and
corruption worse than death; and war, like pestilence and famine, may be
used by the Almighty as a scourge to drive them away, but that proves,
not that war Is a good thing In itself, but that there may be things that
are worse.

Contention does undoubtedly sharpen the intellect, but there may be
other kinds of contention than that of mere force. Indeed, that conten-
tion which aims to overcome obstacles in nature, to outstrip In manly
arts, to look doepest into the mysteries of the world, material and
spiritual; contention in letters and arts, In poetry, philosophy and hi.
tory, In agriculture and navigation, In the refinements of life, the eut.
tivatlon of taste, and the elevation of morals; that is the contention
which really purifies and exalts.

We see that the waste and destruction of war are by no means the
greatest of Its evils, great as they are. We have before our eyes, at this
moment, the devastation of one war, which lasted but a few months, but
which filled Germany with mourners, and covered France with wasted
fields, and cities and villages battered and burnt. Half a year of war
caused more sorrow and suffering, than a century of peace.

It is, therefore, to be assumed that any well considered scheme, which
promises to lessen the number of wars, will receive the countenance of
all good men. The scheme of the text is submitted, in the hope that,
if it be not accepted, It may at least stimulate Inquiry, and lead to some-
thing more acceptable, and more efficacious In preserving the peace of
the world.

Whether it be possible to prevent war altogether, is the problem of
the future, but it cannot be doubtful that.the chances and the occasions
of its occurrence may be lessened. These articles are framed with that
view. They are not the result of mere speculation. Most of them have
experience of some sort, greater or less, to recommend them.

The rule requiring a statement of grievances to be made out and sub-
mitted to the government complained of, and requiring a definite answer,
will tend to prevent wanton and unprovoked attack.

The rule requiring the creation of a Joint High Commission, which
shall at least meet to discuss the differences, and seek to reconcile them,
follows the precedent set by the United States and Great Britain, in
their manner of treating the Alabama Question.

The submission to arbitration has already been stipulated In several
treaties. It is an effectual and honorable mode of settling differences.
The manner of selecting arbitrators is suggested by the provisions of

the Articles of Confederation of the United States, which were as
follows :

" The United States, in Congress assembled, shall also be the last re-
sort, on appeal, in all disputes and differences now subsisting, or that
hereafter may arise between two or more States concerning boundary,
jurisdiction, or any other cause whatever; which authority shall always
be exercised in the manner following: Whenever the legislative or ex-
ecutive authority, or lawful agent of any State In controversy with
another, shall present a petition to Congress, stating the matter in ques.
tion, and praying for a hearinig, notico thereof shall be given, by order
of Congress, to the legislative or oxecutive authority of the other State
in controversy, and : day assigned for the a ppearance of the parties, by
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their lawful agents, who shall then be directed to appoint, by joint con-
stnt, commissioners or judges, to constitute a court for hearing and de.
ternining the matter in question ; but if they cannot agree, Congress
shall name three persons out of each of the United States, and from the
list of such persons each party shall alternately strike out one, the pe-
titioners beginning, until the number shall be rodueod to thirteen ; and
from that number not less than seven nor more than nine names, as
Congress shall direct, shall, in the presence of Congress, be drawn out
by lot: and the persons whose names shall be so drawn, or any five of
them, shall be commissioners or judges, to hoar and finally determine
the controversy, so always as a major part of the judges, who shall hear
the cause, shall agree in the determination ; and If either party shall

neglect to attend at the day appointed, without showing reasons which
Congress shall judge sufficient, or, being present, shall refuse to strike.
the Congress shall proceed to nominate those persons Out of each State,
and the Secretary of Congress shall strike, in behalf of such party, ab-
sent or refusing ; and the judgment and sentence of the court, to be ap.
pointed in the manner before prescribed, shall be final and conclusive;
and if any of the parties shall refuse to submit to the authority of such
court, or to appear, or defend their claim or cause, the court shall never-
theless proceed to pronounce sentence or judgment, which shall in like
manner be final and decisive, the judgment or sentence and other pro.
ceedings being in either case transmitted to Congress, and lodged
among the acts of Congress, for the security of the parties concerned :
Provided, That every commissioner, before he sits in judgment, shall
take an oath, to be administered by one of the judges of the supreme
or superior court of the State where the cause shall be tried," well and
truly to hear and determine the matter in question, according to the best
of his judgment, without favor, affection, or hope of reward."

Why the several provisions of the text, or others of similar purport
and design, should not be adopted, and why, if adopted, they should not
answer the purposes intended, it would be difficult to say. National pride
would not be touched, national Interests would not suffer. War Is a
national duel. Private dueling, that is, private warfare, has been either
abolished, or reduced to a minimum. If it has been found practicable to
make individuals settle their disputes in some other way than by the
rapier or the pistol, it is not easy to see why *any number of Individ.
uals composing a nation should not be brought to do the same thing.
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CHAPTER XIV.

SCHEME FOR THE ORGAVISATION OF AN INTERNATIONAL

GOVERNMENT.

N.Rk-.To be read only in conjunct"ion thW& OAe previoua discuitons.

A treaty for the establishment of an International Gov-
ernment, in which all recognised States should be invited to
participate, to be negotiated in Two Parts.

Part I. An undertaking by the parties to reduce, simul-
taneously and proportionally, their national forces to the
limit which they may reciprocally recognise as necessary for
municipal purposes, but so as to preserve the rdative power of
each State unchanged.

Part II. An undertaking to establish a government for
international purposes exclusively, consisting of a legislature,
judicature, executive, and exchequer.

I. Of the Legislative Department.
The Legislature shall consist of a Senate and a Chamber of

Deputies.
1st, Of the Senate.
(a) The Senate shall be chosen by the Crown or other

chief central authority, acting along with the upper house of
each State, or, in States in which there is no upper house,
by the chief central authority of the State.

(b) The senators shall be appointed for life.
(c) The number of senators shall be in the proportion of

one to three of the deputies sent by the same State.
(d) Each senator shall enjoy an international title, which

shall descend as an honour to his eldest son, or other male

representative, but which shall not confer any international

privilege without a new nomination.
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(e) Persons holding international titles shall have both
national and international precedence over those of correspond-

ing rank in separate States.
() Senators, being persons who have already attained to

high position and fortune, shall receive no remuneration for
their services, or compensation for travelling or other expenses,
from the international exchequer.

(g) No senator shall be less than thirty years of age.
(A) Each senator shall have one vote only.
2d, Of the Chamber of Delmties.
(a) The Chamber of Deputies shall be chosen by the

lower house of each State in which there is an upper and a
lower house; in States where there is but one house, by that
house; and in States in which there is no representative
government, they shall be nominated by the Crown, or other
central authority of the State.

(b) The number of deputies shall be in the proportion of
three to one of the number of senators sent by the same State.

(c) Each of the six great States-Germany, France, Russia,
Austria, Italy, and England- shall send five senators and
fifteen deputies; and each of the smaller States shall send
a number proportioned to its international importance, as
measured by population, area, free revenue, and the like, as
these shall be determined by the representatives of the six
great Powers.

(d) International deputies shall be appointed for such
period as their own States shall determine.

(e) They shall not enjoy hereditary rank; but during their
tenure of office they shall be entitled to precedence over
members of the lower national legislative assemblies.

(f) Each deputy shall receive from the international ex-
chequer a sum equivalent to, say, £1000, in name of expenses,
for each session in which he shall serve.

(g) Each deputy shall have one vote.
(h) The Chamber of Deputies shall elect its own president

or speaker, who shall receive, say, £5000 for each session, in
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addition to £1000 which he receives in the name of expenses.
3d, Of the Bureazu or Ministry.

(a) The Bureau shall consist of fifteen members, of whom
five -hall be senators chosen by the Senate, and ten shall be
deputies chosen by the Chamber of Deputies.

(b) The elections shall be annual, but the members shall be
re-eligible.

(c) Each member of the Bureau shall receive, say, £1000,
which, in the case of members of the Chamber of Deputies,
shall be in addition to the £1000 which they already enjoy.

(d) The Bureau shall always contain one representative, at
least, of each of the six great Powers.

(e) The Bureau shall elect the president of the Inter-
national State from amongst its own members, who shall be
president of the Senate ex ojfeio. In the event of his having
been a deputy when chosen president, he shall become and
continue to be a senator for life.

(f) No reigning sovereign or minister of State, whilst he
holds office, shall be president.

(g) The president shall hold office only for one session, but
shall be re-eligible each alternate session.

(h) The president shall receive, say, £10,000 for each
session.

4th, The ultimate place of meeting, failing Constantinople,
shall be the Canton of Geneva, which shall be declared inter-
national property; but preliminary meetings may be held in
Belgium or Holland.

(b) The assent of the president shall be requisite to give
the validity of an international law to any measure which may
be adopted by a majority of both houses ; but in the event of
his having already twice refused his assent, the measure shall

be submitted to the Bureau, and if adopted by a majority of
its members, shal' pass into law.

7th, Of the Aature of Bsinems.

(a) All national questions shall be excluded from the



228 Enforcing International Law

deliberations of the International Assembly; but that body
shall itself be entitled to determine whether any question
brought before it be national or international.

(b) Civil wars, as opposed to rebellions, shall be within the
jurisdiction of the International Assembly; and that body
shall itself be entitled to determine what international com-
motions possess the one character or the other.

(c) Colonial and extra-European questions, not involving
questions of peace and war between European States, shall be
excluded from the jurisdiction of the International Assembly,
except when the representatives of countries out of Europe
have been admitted on the same footing with the representa-
tives of European States.

(d) Claims for accessiou of territory and changes of frontier
within Europe shall be competent to the Assembly, and may
be disposed of either directly or by remit to the judicial
department.

(c) Debts contracted by any separate State, whether with
private lenders or with other States, shall be enforced by the
International Government by such procedure as it may find
expedient.

(f) Bankruptcy, during its continuance, shall exclude the
representatives of the bankrupt State from sitting or voting in
the International Legislature.

II. Of the Judicial Departmcnt.
(a) The judicial tribunal shall consist of two branches-

the one civil, the other criminal.
(b) The judges shall be appointed by the Bureau, the

president, in case of equality, having a casting vote.
(c) There shall be fourteen judges and a president, six of

whom, at least, shall be chosen from the six great Powers, one
from each.

(d) The judges shall be appointed for life, and paid at a
higher rate than the judges of municipal courts.

(e) The judges shall enjoy the rank and hereditary title of
senators, but shall be ineligible for any legislative or other
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political appointment, whether national or international, during
their tenure of office.

(f) In civil causes all the judges shall constitute a single
court, and their judgment shall be determined by a majority
of votes.

(g) All questions of public international law, involving
pecuniary or territorial claims, rectification of boundaries,
and the like, in so far as their solution depends on the
construction of subsisting treaties, or of the legislative
enactments of the International Government, shall be com-
petent to the civil tribunal, and may be brought before
it either by the parties themselves, or remitted to it by
the Bureau.

(h) Questions of private international law shall be com-
petent to it only on an appeal from a State tribunal, sanctioned
by the government of the State to which one or other of the
parties to it belongs.

(i) There shall be an attorney-general named by the Bureau
by whom civil suits may be instituted in name of the govern-
nient.

(j) The attorney-general shall be the public prosecutor of
international crimes, at whose instance, or with whose concur-
rence, all prosecutions before the criminal court shall be in-
stituted, but whose declinature to prosecute on the application of
a private party shall be subject to an appeal to the Bureau.

(k) There shall be an international bar to which the mem-
bers of the bars of the several States, or persons who have
taken the highest legal degrees in State universities, shall be
admitted by the Court on such further terms as shall be
determined.

(1) The judges shall be chosen in the first instance from the
judges of the highest tribunals of the several States; but
ultimately members of the international bar shall be eligible
though they have held no judicial appointment.

(m) Members of State bars shall be competent to appear
before the international tribunal for clients who are citizens of
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the States to which they belong; but they shall not accept
general practice unless they have been admitted to the inter-
national bar.

III. Of the Executire Department.

(a) Each separate State, when called upon, shall be bound
to supply a contingent of men, or an equivalent in money, of
such extent as the legislative department may determine, and
proportioned to the number of representatives assigned to
it, for the enforcement of the enactments of the International
Legislature, and of the decrees of the international courts.

(b) All officers of the international force above the rank of
colonel shall be commissioned by the International Bureau, and
shall be responsible to the International Government alone.

(e) An act of war by any separate State, without the con-
sent of the International Government, or the levying of troops
beyond- the force assigned to it by the treaty of proportional
disarmament, shall be treated as an act of international rebel-
lion, and the representatives of such State shall be excluded
from the deliberations of the International Legislature during
the continuance of such rebellion.

(d) Any interference on the part of a separate State or of
separate States, with the discharge of his international duties
by a member of the International Legislature or of the inter-
national tribunals, shall be treated as an act of international
rebellion.

(e) There shall be a small standing force at the seat of the
International Government, supplied by the separate States in
the proportion above mentioned, for the purpose of enforcing
order, and averting sudden danger. This force shall be under
the orders of the president, 'who shall be responsible to the
Legislature for any unusual service in which it may be
engaged.

(s) Beyond supplying its portion of this force, no separate
State shall be bound to call out its international contingent
without an order from the president setting forth an act of
the International Legislature.
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(g) The standing force shall be paid by the International
Government, and each international contingent, when in the

field, shall be paid by the State to which it belongs, at the
same rate at which it pays the troops which it maintains for
municipal purposes, or for the government of its colonies and
other dependencies.

(h) All civil officers and servants employed by the Inter-
national Government shall likewise be paid by it, and under
its protection, even when natives of the State in which they

are employed; but no citizen of any separate State shall incur
any international penalty for declining international employ-
ment.

IV. Of lte Financial Department.
(a) The expenses of the International Government shall be

defrayed by an international tax, to be levied by the govern-
nieat of each State upon its citizens; and the extent of such
tax shall be proportioned to the number of representatives
which the State sends to the International Legislature.

(b) The financial affairs of the whole international organisa-
tion shall be under the management of the Bureau, or of officers
whom the Bureau shall appoint.

CONCLUSION.

In the preceding pages I have attempted to look at the
subject of international organisation as a general European
question, and mainly from Continental points of view. In

this attempt I have been somewhat favoured by circum-
stances; and I hope that I may have succeeded in bringing
into prominence most of the difficulties to the realisation of

a scheme of interdependence that are likely to present them-

selves to the minds of my Continental critics, whatever they

may think of the manner in which I have dealt with them

But it is obvious that, at the stage which intercommunica-
tion has reached, Europe is no more independent of the other

continents of the globe than the separate States of Europe are
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independent of each other. Europe has burst her bounds in
all directions, and in becoming the centre of cosmopolitan
life, she has ceased to be self-sufficing. The heart can no
more dispense with the members than the members with the
heart, ...

Now I do not see that the problem presented to us by the
expansion of States is necessarily insoluble, more than the pro-
blems arising from the progress of States in other directions.
We live in a world of perpetual change, and provision for
change must form an element in every scheme which we form
for the guidance of our future life. ...
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CHAPTER III

FORMULATION AND LEGAL PROTECTION OF
INTERNATIONAL LAW

19. Method of enunciating the "common" law. 20. The Congress and its
authority. 21. Its constitution. 22. The confederation of states as a
means of maintaining order in the international society. 23. Codification
of international law. 24. How to insure full efficacy to the international
jurisdiction. 25. The Conference. 26. Arbitral jurisdiction. 27. How to
make it effective. 28. Diplomatic action, good offices, mediation. 29.
Efficacy of public discussion. 30. Coercive measures abort of war.
31. Conclusion.

19. One of the greatest difficulties to overcome in order to attain
progress-the realization of which is the aim of science-is to
find a method of formulating and announcing the rules which
should constitute " common," law, to make such rules binding as
law, and to insure their universal respect.

The difficulty is all the more serious and complex because the
idea of a state possessing over others superior authority, by which
it might impose its will upon -them, is one that cannot be enter-
tained .....

24. We have attempted thus far to determine the law which
should govern international society; but it is necessary, besides, to
insure the respect of established rules, and to find, as a means of
coercion, a rational system other than the recourse to force.

We leave aside the constitution of an international permanent
court. Besides, as we have said, we consider arbitration as in-
adequate.

An arbitral court could not settle all difficulties, for certain dis-
putes cannot be submitted to it as involving general interests
and the existence of international society.

And so, without underrating the importance of arbitration, we
favor a different institution, the Conference, which would become
a sort of arbitral court, to which would be referred those disputes
which, by their nature and object, cannot be submitted to arbitra-
tion.

To our mind, the Conference should represent a sort of executive
and judicial power. It would not be a permanent body, but an
institution with a well-defined purpose, to be constituted whenever
circumstances might justify it. It should be given the necessary
power to insure the respect of the international laws promulgated
by the Congress, to prevent disturbances arising out of the non-
observance of such laws and to apply them towards settling
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disputes of a complex nature which may disturb peace and the
legal organization of international society. The Conference
should consequently, we believe, represent a sort of arbitral court,
but of a superior order; its purpose would be to preserve in the
international society the legal organization established by the
Congress. In order to attain a true international organization,
it is necessary to find the principle of equilibrium, and to define
accurately the attributes of any institution. Arbitration is a use-
ful institution and if, under the present conditions, governments,
seeing the advantage of peacefully settling differences, undertake
to consent to arbitration (even in a limited manner), they are thus
clearly manifesting their desire to prevent international distur-
bances. But, we repeat, the international questions liable to dis-
turb peaceful relations and to bring about a general conflagration,
are those complex questions which by their nature cannot be
submitted to arbitration.

Such disputes ought to be referred to the Conference. As they
are not of daily occurrence, it is not indispensable that the Con-
ference be a permanent institution. It should convene only when
a dispute arises within the domain of its jurisdiction.

25. How should the Conference be constituted? It should, we
believe, comprise two delegates from each of theGreat Powers,
appointed by the governments at the time of the meeting of the
Conference; the delegates of the government or governments
directly interested in the case; and finally the rcpresentative- of
the people, specially elected by the people for the Congress.

The delegates of the Great Powers and the leoplc's representa-
tives ought to have a deliberative voice. The reprevntatives of
the state directly interested in the pending question ought to take
part in all the discussions, but without any right of vote.

According to the system proposed, any of the states belonging
to the union might call a meeting of the Conference. Such meet-
ing would take place whenever a dispute hsL arisen between two
or more states concerning the interpretation of a rule of law pro-
claimed by the Congress, or concerning any principle of general or
common law, provided the question could not be settled by di-
plomacy.

26. Now, let us take up arbitration. The purpose of arbitration
must be to settle all questions of personal interest arising between
two or more states by applying rules of common law laid down by
the Congress, or rules arising out of treaties concluded between
the parties to the case.

Everything relating to the formation of the arbitral court:
ch'oice of the arbitrators, qualifications required to be an arbitra-
tor, procedure of the arbitral court beginning with the compromis,
annulment or suspension of the compromis, rules to be observed
by the court in order to render an award and make it operative,
causes of nullity entitling the parties to take exception to the
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award-all this should be provided for in general regulations en-
acted by the Congress ....

It should not, in our opinion, be left to either party freely and ar-
bitrarily to accept or decline arbitration, for otherwise a true legal
organization would be created in appearance only. We do not
go so far as to consider arbitration as an institution capable
of eliminating absolutely all danger of war; but we maintain
that it must be considered as capable of bringing about the peace-
ful settlement of any question within the domain of arbitral
jurisdiction.

We believe, therefore, that the submission to arbitration, may,
if not willingly accepted, be imposed ....

Now let us suppose that the party found in the wrong by the
arbitral court should refuse to abide by the award.

It is absolutely necessary, in order to make arbitration really
successful, that the execution of awards be assured. The arbi-
trators' decision must as a rule be considered as final and as settling
completely the question submitted to them. Therefore, the parties
must recognize in the decision of an arbitral court the authority
of a final judgment and execute it fairly, without reservation or
restriction. Should one of the parties refuse ultimately to execute
an award and if, the other party insisting, it should persist in its
refusal, it should be determined whether such refusal is legitimate
or not. The decision of such a question would lie with the Con-
ference ....

If, after such a public discussion, the party in the wrong should
persist in its claims, the question could be referred to the Con-
ference, to decide whether the matter in dispute is within the
jurisdiction of an arbitral court or within its own jurisdiction.

In the former case, the Conference would order that the question
be brought up before the arbitral court, and arbitration would be
imposed.

Should the matter in dispute be complex and should it be feared
that peaceful relations between the state-9 organized as a Union
might be disturbed, the Conference could decree the coercive
measures necessary to insure the observance of the common law
which should govern international society.

In this order of ideas, one could justify collective intervention
whenever it should be necessary to safeguard the authority and
the observance of the common or general law ....

The Conference would, consequently, be competent to decide
whether a state or a people have so acted as to violate common law.
To prevent an unlawful act, it should be given the power, in the
first place, to order the use of all the peaceful means usually re-
sorted to in settling disputes, that is to say, good offices, mediation
and all forms of diplomatic action. It could, consequently, en-
trust a Power with the mission of acting as mediator to the parties.
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In such case, in order properly to fulfill its mission, the state so
designated ought to have the right to request the submission of all
the documents relating to the dispute, to seek information con-
cerning the nature of the dispute, to examine the diplomatic
negotiations and the supporting documents of all the parties.
It should weigh in good faith and impartially the reasons invoked
in support of the reciprocal claims of the parties, and should act
as a wise and prudent conciliator in order to remove all difficulties
and endeavor to bring about between the opponents an agreement
or a reasonable compromise.

If that be not sufficient, if the party in the wrong should per-
sistently refuse to yield, the Conference could finally order the
use of the coercive means authorized in times of peace, without
resorting to the disastrous and terrible method of war. ....

Among such measures, we admit the commercial or pacific
blockade, provided it does not assume the same character as the
blockade resorted to in time of war.

31. The system thus set forth has guided us in the study of
the principles which we shall develop in the course of this work,
although at the same time we do not believe that its immedi-
ate realization is possible. This great reform will be the work of
time and evolution. We have merely attempted to point the
way which must be followed, with the object of inducing every-
body to lend us the most effective co-operation of his intellectual
powers.

This movement will be particularly favored by the increasing de-
velopment of international trade and civilization. These constitute
two powerful factors, which will continue to secure, strengthen and
increase the same aspirations, the same sentiments, and the same
ideas, as far as the common interests of mankind are concerned.
Instead of a coalition of states, we shall see realized a confedera-
tion of civilized nations. All will agree in considering war a most
disastrous scourge, and by the union of their forces, they will com-
pel governments to renounce the aspirations of military greatness
and to consider war as the greatest of all crimes.

As for us, we shall never lose faith in our ideal.
THE PRIMITIVE BOND OF MANKIND WAS THE FAM-

ILY, THE FINAL BOND WILL BE THE LEGAL CON-
FEDERATION OF CIVILIZED NATIONS.
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TITLE I

THE CONGRESS

1211. The Congress must be deemed the principal organ of the
international society constituted by all of the states entertaining
de facto relations, which seek to organize a society by establishing
in common accord and proclaiming the rules governing their re-
ciprocal relations, by making provision to assure their observance,
and by determining upon the method of procedure calculated to
bring about the legal settlement of any international controversy
which may arise between them ...

SANCTION OF THE RESOLUTIONS OF THE CONGRESS

1229. The Congress shall insure the proper recognition of its
resolutions by providing appropriate penalties to that end.

1230. When the Congress proclaims a new rule binding upon all
the member states of the union or society, the power to declare
any state which refuses to abide by the rule as excluded from the"union "must be deemed a sufficient sanction to assure respect for
the rules adopted. Moreover, a state desiring to continue its de
facto relations as a member of the union cannot be permitted to
disregard the imnperative authority of any of the legal rules pro-
claimed by the Congress.

1231. When the Congress, in the general aim to assure peace
and prevent war, has proclaimed a legal rule and adopted a resolu-
tion with a view to settle a difficulty pending between two or more
states, these states may be compelled to comply with the resolution
or decision by all lawful means proper in time of peace ...

1235. In case of a serious-and violent attack upon the legal rules
of the international society, the Congress, after the unsuccessful
employment of other means of establishing the authority of the
law, may authorize recourse to armed force against the states
which have successfully resisted peacefil mcasures of coercion.
This would be an example of intervention legitimated by the prin-
ciples which justify collective intervention and the use of armed
force to punish the violation of international law.

When this extreme measure is ordered by the Congress the
state or states of the union authorized to resort to armed force to
punish violations of the common law of nations and to restore its
authority must be rightfully regarded as allies for the purpose.
All the other states of the "union "1 must necessarily be regarded as
neutral.
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TITLE II

THE CONFERENCE

DEFINITION

1236. The Conference is an agency of high administration, a
sort of executive power possessing the faculty to maintain and
protect the legal organization established by the Congress and to
apply the rules proclaimed to settle questions of general interest
which, by their nature, cannot constitute the object of an award.

CONSTITUTION OF THE CONFERENCE

1237. The Conference should be constituted:
(a) By two representatives of the great powers appointed to

the Congress. When the representative designated cannot fulfill
his duties by reason of death, illness, or other cause, the
sovereign of the state shall appoint a representative to the Con-
ference;

(b) By five delegates appointed by the Congress from among
the delegates of the people in the Congress;

(c) By the representatives of the state or states which have a
direct and material interest in the questions to be discussed by the
Conference.

1238. The designation of the members of the Conference shall
be made by the Congress before the termination of its labors and
the members so designated shall be invested with all their powers
until the meeting of a new Congress.

1239. The admission of the representatives of the state or states
which have a direct and material interest in the question to be
discussed by the Conference shall be decided upon by the Con-
ference itself at its first meeting ....

SANCTION OF THE DECISIONS OF THE CONFERENCE

1249. The Conference may assure respect for its decisions by
proposing to the Congress, by a resolution based upon stated
reasons, the use of coercive measures against such members as may
refuse to execute the decision.

1250. The behavior of any state which might decline to abide
by the decisions of the Conference and to execute the orders im-
posed upon it would be deemed censurable and contrary to the
common law of nations, which must govern the states constituting
the "union" or society; and it might be necessary to convoke a Con-
gress to prescribe the employment of appropriate coercive measures.
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TITLE V

COERCIVE MEANS IN TIME OF PEACE

WHEN RECOURSE TO COERCIVE MEANS IS JUSTIFIABLE

1386. No state whose rights have been violated or whose inter-
ests have been prejudiced by another state, can have recourse to
violence against that state, except after resort to all pacific
means, such as diplomatic negotiations, good offices, and media-
tion, in order to obtain satisfaction for the injury sustained.

1387. When the state which has sustained injury and demands
satisfaction therefor can submit its claim to arbitration, it must be
considered as bound to initiate the arbitration, in accordance with
the rules laid down in the preceding title.

1388. Indirect coercive means may be deemed lawful only as to
certain international differences of a political character, but not as
to those of a legal nature, which must be settled in accordance
with the rules prescribed in the preceding title.

1389. It is highly desirable that, in order to reduce to a mini-
mum the possibility of recourse to violent means for the settle-
ment of an international dispute, civilized states, in controversies
of a political nature, should first publicly set forth their respective
claims in the matter at issue before resorting to violent means for
its settlement. It will be expedient for this purpose that the state
alleging to be injured shall set forth in a diplomatic note the rea-
sons upon which it bases its claims, thus making it necessary for
the adverse party to justify its conduct, and in this way clearly
present the dispute before the bar of public opinion ....

LAWFUL COERCIVE MEANS

1390. The coercive means permitted in time of peace are those
which have the character, properly speaking, of forced restraint
but which must, nevertheless, be regarded as indirect means of
compeling q, state to make amends for an offense or for an injury
done.

These measures are:
(a) Retorsion;
(b) Reprisals;
Direct coercive neans must also be deemed permissible when

they are authorized by the Congress or initiated by the Conference.
These are:
(a) Collective intervention;
(b) Commercial blockade.
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RETORSION

1391. Retorsion consists in certain acts of violence committed
by a state which has sustained injury by another qtate, the acts
being designed to compel such state to desist from its wrongful
violation of the rights or interests of the country or of its citizens.

Retorsion may be deemed lawful, provided it is not contrary
to legal order.

1392. Any state which does not respect the rules resting upon
the coimitas gentium, equity or the principles of natural justice,
has no right to complain because another state, injured by its
unlawful acts, retaliates in like manner in order to safeguard its
rights and interests and those of its citizens ....

1393. It ought to be considered legitimate retQrsion for a gov-
ernment to interpret restrictively an extradition treaty under
which the other contracting party has refused it extradition, and
in analogous cases to refuse to deliver criminals over to that state.
In like manner, .courts may have recourse to retorsion in interpret-
ing laws which require reciprocity.

1394. No state can rely upon the right of retorsion in order to
violate the rights of private individuals, or to infringe upon the
principles of "common" law, on the ground that the other state
has violated those rights or principles to its injury.

Rejorsion may be justified only when the act of violence is not contrary to
the legal order. Its object may be to prevent a foreign state from exercising
its rights in violation of the principles of equity. Unquestionably, retornion
cannot legitimate retaliation, nor permit the commission of a palpable wrong
against a state guilty of a similar wrong, to its injury. Modern international
law provides for the repression of arbitrary violations of the legal order through
the effective means set forth in the preceding title. Therefore a state can never
be permitted to violate the laws of the international society on the mere ground
that another state has so acted toward it.

1395. It is tQ the interest of states and in accord with political
foresight to limit somewhat the field of retorsion in order to avoid
fomenting hostile tendencies in the relations between states; re-
course to such a measure should only be had when prudent diplo-
matic action has been unable satisfactorily to modify or dispose of
an injurious condition of affairs.

REPRISALS

1396. Reprisals consist in coercive measures resorted to by one
state against another state with a view to obtaining from the
latter reparation for on injury or offense, or terminating a state of
affairs contrary to "common" law.

Reprisals consist in measures of violence based upon acts more serious than
those legitimating retorsion. Such acts are not in reality an arbitrary viola-
tion of law, but rather an irregular and discourteous manner of exercising a
state's right. On the other hand, the facts which give rise to reprisals are
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contrary to the legal order, as, for instance, the arbitrary occupation of foreign
territory, the refusal to pay a debt, the refusal to make reparation for an offense
or injury, etc.

1397. Reprisals may be justified when by their nature and
manner of execution they are not manifestly opposed to the legal
organization of the international society.

1398. The act of reprisal cannot be deemed contrary to the
legal organization of the international society whenever its aim
is directly to injure the rights of the state or to cause it a direct
or immediate damage with a view to obtaining reparation of some
damage or offense committed by it, although this act of violence
may indirectly be prejudicial to its citizens.

Any act of reprisal shall be deemed contrary to the legal order
which injures directly the rights of private individuals guaranteed
by international law or tends to cause a direct and immediate prej-
udice to private individuals, although accomplished with the
intention of indirectly punishing the state ....

1399. The following shall be considered as legitimate acts of
reprisal without a declaration of war.

(a) The refusal to pay a debt or obligation due to the state;
(b) The seizure of property belonging to the state;
(c) The interruption of commercial,. postal, and telegraphic

relations established under "common" law;
(d) The suspension of all treaties or of some of them;
(e) The withdrawal of certain rights belonging to the state ac-

cording to "common" law, provided it is not one of the fundamen-
tal rights in the absence of which the international personality
of the state would no longer exist. Thus, a state could be deprived
of the right of representation or of maintaining consulates;

(f) The closing to a state and to its citizens of certain ports open
to commerce, or the prohibition of exporting goods absolutely
essential to the state;

(g) Expulsion of the citizens of a foreign state, provided it has
denied freedom of residence or has expelled nationals;

(h) Denial of the privileges and immunities granted to citizens
of the foreign state;

(i) Arrest of the public officers of a foreign state, if it has ar-
rested some officer of the state, or has denied him the right freely
to leave the foreign territory in order to return to his own country;

(j) Any otner iorm 01 coercive measure authorized by the Con-
gress or by the Conference as reprisals ...

1400. It cannot be deemed permissible to resort to reprisals
without first attempting to settle the differences by diplomatic
negotiations and other measures recognized by international law.

140L In questions of a legal nature which in case of dispute
might constitute the object of an arbitration, recourse to reprisals
must be deemed inadmissible.
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1402. Every civilized state is bound not to have recourse to
reprisals in order to assert its rights when it can make use of ordi-
nary mpans to obtain recognitipti thereof.

1403. When a state can be held responsible for an offense com-
mitted against the dignity or honor of another state and, although
invited to give proper satisfaction it declines to do so and by
subterfuge seeks to evade its obligation, the offended state may
with justice resort to reprisals to compel it to make satisfactory
amends.

In such case, the nature and extent of the reprisals must be
proportionate to the seriousness of the offense.

Offenses against the dignity and honor of a state cannot be the object of an
arbitration, and the reparation required cannot be long deferred. Should
diplomatic negotiations prove of no avail, the offended state may then resort
to reprisals. In that ease, it is permissible to present a claim supported by
armed force and by the threat of a declaration of war formulated as an ui-
muln.

The right of legitimate defense must be admitted between states, and,
when honor and dignity are involved, it is futile to prolong matters by detailed
procedure in order to obtain what may properly be exacted without delay.

Nevertheless, we believe it to be essential that a public presentation of the
circumstances of the cuae should be made in conformity with rule 1389.

THE SEIZURE OF MERCHANT SHIPS OR EMBARGO

1404. The seizure of the merchant ships of a state, lying in the
ports of another state claiming to have a cause of complaint, can-
not be deemed a lawful form of reprisals.

An embargo laid upon these ships in order thus to compel a
state to satisfy the claims of the seizing state must be regarded as
absolutely contrary to the principles of international law.

It has been sought to justify the seizure of merchant ships of a state, against
which a claim is asserted, as a reprisal, permissible in time of peace, in order
thus to compel it to satisfy claims directed against it.

Thi4 pernicious measure is currently called embargo (a Spanish word, de-
rived from the verb embargar, to seize). History furnishes numerous instances
of such a measure having been taken in the ports of a state having grievances
against the state to which the ships belonged and which it threatened with war
and confiscation of the ships if the demands of the claimant state were not
satisfied. Cf. Pradier-Foddr6, Droit interomianal, v. 5, 1 2478.

We consider this coercive measure as absolutely unjustifiable. The property
of private persons, which ought to be held inviolable in time of war, should
certainly, and with even more reason, be regarded as sacred in time of peace.
Therefore, embargo of merchant vessels must be considered to be a violation
of the principles of international law.

We shall refer hereafter to emnbargo as a police measure in case of an impend-
ing declaration of war. (See rule 1449.)

INTERVENTION IN CASE OF LEGITIMATE INTERFERENCE

1405. Intervention in cases of legitimate interference can only
be justified when it has been authorized by the Congress as a
coercive measure against a state which has violated the principles
of international law or the rules proclaimed by the Congress as
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conventional laws of the states constituting the international
society ....

COMMERCIAL BLOCKADE

1409. Commercial blockade, called pacific blockade, consists
in the investment of a port or coast of a state, effected and main-
tained by means of a number of ships of war sufficient for prohibit-
ing access thereto or egress therefrom, and designed to interrupt
completely the relations and especially commercial transactions
between the citizens of the state or states which have declared the
blockade and the state against which this coercive measure is
employed ....
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PROGRAM PROPOSED BY THE IMPERIAL GOVERN.
MENT OF RUSSIA TO THE GOVERNMENTS

INVITED TO THE FIRST PEACE
CONFERENCE

(EXTRACT FROM THE CIRCULAR OF DECEMBER 30, 1898/JANUARY 11, 1899)
1. An understanding stipulating the non-augmentation, for a term to be

agreed upon, of the present effective armed land and sea forces, as well as the
war budgets pertaining to them; preliminary study of the ways in which even a
reduction of the aforesaid effectives and budgets could be realized in the future.

2. Interdiction of the employment in armies and fleets of new firearms of
every description and of new explosives, as well as powder more powerful than
the kinds used at present, both for guns and cannons.

3. Limitation of the use in field figfhting of explosives of a formidable power,
such as are now in use, and prohibition of the discharge of any kind of projectile
or explosive from balloons or by sithilar means.

4. Prohibition of the use in naval battles of submarine or diving torpedo
boats, or of other engines of destruction of the same nature; agreement not to
construct in the future war-ships armed with rams.

5. Adapttion to naval war of the stipulations of the Geneva Convention of
1864, on the base of the additional articles of 1868.

6. Neutralization, for the same reason, of boats or launches employed in the
rescue of the shipwrecked during or after naval battles.

7. Revision of the declaration concerning the laws and customs of war
elaborated in 1874 by the Conference of Brussels, and not yet ratified.

8. Acceptance, in principle, of the use of good offices, mediation, and
voluntary arbitration, in cases where they are available, with the purpose of
preventing armed conflicts between nations; understanding in relation to their
mode of application and establishment of a uniform practice in employing them.

OPENING MEETING
MAY 18, 1899

The Governments of Germany, the United States of America, Austria-
Hungary, Belgium, China, Denmark, Spain, France, the United Kingdom of
Great Britain and Ireland, Greece, Italy, Japan, Luxemburg, Mexico, Montenegro,
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the Netherlands, Persia, Portugal, Roumania, Russia, Serbia, Siam, Sweden and
Norway, Switzerland, Turkey and Bulgaria, having, on the proposal of the
Government of His Majesty the Emperor of All the Russias, and on the invitation
of Her Majesty the Queen of the Netherlands, engaged to seek the most effective
means of ensuring to the peoples a lasting peace, and of limiting the progressive
development of military armaments, the delegates of the said Governments are
united in conference to-day May 18, 1899, at 2 o'clock in the Palace in the Wood.

His Excellency Mr. Staal accepts the presidency and makes the following
address:
GENTLEMEN4: My first duty is to express to his Excellency the Minister
of Foreign Affairs of the Netherlands my gratitude for the noble words

he has just uttered concerning my august master. His Majesty will be deeply
touched by the lofty sentiments with which Mr. DE BEAUFORT was inspired, as well
as by the spontaneity with which the members of this assembly have joined with
him.

If it was on the initiative of the Emperor of Russia that the Conference has
met, we owe it to Her Majesty the Queen of the Netherlands that we are
assembled in her capital. It is a happy presage for the success of our labors
that we are gathered together under the auspices of a young sovereign whose
charm is felt far and wide and whose heart, ever open to all that is generous,
has shown so much sympathy for the cause which brings us here. In this calm
atmosphere of The Hague, in the midst of a nation which is so conspicuous a
factor in world-wide civilization, we have before our eyes a striking example
of what valor, patriotism, and untiring energy can do for the good of nations.
It was upon the historic soil of the Netherlands that the greatest problems of
the political life of States were discussed; here, it may be said, was the cradle
of the science of international law; here for centuries the principal negotiations
between European Powers have been conducted. Finally, it was here that the
remarkable compromise was signed which brought about a "truce" in the
bloody strife of State with State. We are therefore in the midst of historic
tradition.

SEVENTH MEETING

JULY 25, 1899

His Excellency Mr. Staal presiding. ...

We are arrived, gentlemen, almost at the end of our labors. I have first
to request you to give your approval to the text of the articles adopted by the
Third Commission for the pacific settlement of international disputes which
Chevalier DEScAMPS is about to give you in its last reading.
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The following articles, read by Chevalier DESCAMPS, are successively put to
vote and adopted without discussion: .... *

The Count de Macedo states that he has requested the floor simply to declare
that he withdraws the reservations which he formulated at the meeting of June
20, last, on the occasion of the final vote taken on the ten-articles concerning the
application of the principles of the Geneva Convention to maritime wars; but
that, since he has the honor of speaking before the Conference just after the
unanimous approval of the fundamental part of the draft convention respecting
mediation and arbitration, he will take the liberty of saying a few words for
the purpose of expressing on this last subject a regret that is entirely personal
and a sentiment of patriotic satisfaction. The regret arises from the fact that,
by a combination of circumstances easily understood, in which, certainly, pre-
dominates the comparative personal inability of the speaker in this areopagus of
eminent men, the Portuguese delegation has been able to take only a very small
and modest part; that it has contributed little, save its vote and conciliatory
attitude, towards the accomplishment of this truly important and essential part
of the work of the Conference. The satisfaction has its origin in the sincere and
patriotic conviction that nevertheless his country will have the right to claim
a part, at least as important and influential as that belonging to any other nation
represented in this high assembly, of the glory of this great work of humanity,
of progress and of peace. For Portugal will have contributed to it, and in a
greater degree than any other country, by example as by act, as he is about to
demonstrate.

In reality, Portugal and Holland are up to the present the only countries
who have concluded and ratified a convention, submitting to arbitration all differ-
ences between them with the single reservation of the questions touching the
autonomy or the independence of one of the two nations. Count DE MACEDO
thinks that he should still add, for it cannot be denied that such facts have a
great suggestive value, that Portugal had in the last half century only five really
important international differences, which she has been able to settle promptly
and easily through simple, direct negotiations. In all these five cases, his country
has invoked mediation or arbitration; he will abstain, through motives of pro-
priety easily understood, from enumerating them, especially since that would be
unnecessary before an assembly so enlightened; but he says that in two of these
five cases in which an arrangement for arbitration was made, the arbiter ruled
in favor of Portugal; in a third case where an eventual mediation has been ac-
cepted, such mere prefatory agreement led in a short time to settlement through
direct and friendly negotiations. In the other two cases, those in which settle-
ment by arbitration or even by mediation was not accepted, the differences were
adjusted in a way entirely adverse to the Portuguese claims. These facts, well
known, are by their special circumstances too suggestive for the Count DE MACEDO
not to believe he has the right to consider them very influential. (Applause.)

The President then reads the following declaration:

The delegation of the United States of America on signing the Con-
vention for the pacific settlement of international disputes, as proposed by
the International Peace Conference, makes the following declaration:

Nothing contained in this Convention shall be so construed as to require
the United States of America to depart from its traditional policy of not
intruding upon, interfering with, or entangling itself in the political questions
or policy of international administration of any foreign State; nor shall any-

* Here follow the text of the Convention for the Pacific Settlement of International
Disputes. It is reproduced in Volume I, Ferencz, An International Criminal Court,
(Dobbs Ferry, NY: 1980) pp. I I 1-122. The Final Act of the Conference is also reproduced
therein at pp. 104-111.
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thing in the said Convention be construed to imply a relinquishment by the
United States of its traditional attitude toward purely American questions.

The PRESIDENT places on record this declaration of the delegation of the
United States of America.

The draft is adopted in whole.
The President says that before entering upon the next subject in the order
of the day, he asks the Conference to unite with him in addressing their

fullest thanks to the statesman who has presided over the work of the Third
Commission.

We all (said he) have applauded his earnestness and eloquence; we all
have sincerely admired the tact and impartiality with which he has guided the
debates. As to our reporter, I shall say to him that his name will remain
intimately bound up with the draft that you have just adopted. His report
is a monument of knowledge and system and represents invaluable intellectual
effort.

Let us thank also the committee of examination, its secretary, Baron
D'EsTOURNELLEs, and all its members, statesmen and jurists, who have facilitated
our task and cleared the way before us. (Great applause.)

His Excellency Turkhan Pasha makes the following declaration:
The Turkish delegation, considering that the work of this Conference has

been a work of high loyalty and humanity, destined solely to assure general
peace by safeguarding the interests and the rights of each one, declares, in the
name of its Government, that it adheres to the project just adopted, on the fol-
lowing conditions:

1. It is formally understood that recourse to good offices and mediation,
to commissions of inquiry and arbitration is purely facultative and could not in
any case assume an obligatory character or degenerate into intervention;

2. The Imperial Government itself will be the judge of the cases where
its interests would permit it to admit these methods without its abstention or
refusal to have recourse to them being considered by the signatory States as an
unfriendly act.

It goes without saying that in no case could the means in question be
applied to questions concerning interior regulation.

The declaration of His Excellency TURKHAN PASHA is recorded .

The Final Act next states that the Conference has adopted the text of
three Conventions and three Declarations. It must be noted here that the

signing of the Final Act is not equivalent to the signing of the Conventions and
Declarations. The Final Act has no other purpose than to state that the Con-
ference has reached such and such decisions, and that the plenipotentiaries may
therefore sign it wifhout in any way whatever binding their Governments in so
far as the clauses of the Conventions and Declarations are concerned.

These latter, on the contrary, will not become binding until they have been
signed, and they may even be signed by other plenipotentiaries than those who are
here assembled. Moreover, they form so many separate acts, each one of which
has its own force. Consequently, one State may sign them all, while another State
may sign only some of them. It is therefore evident that the Final Act and the
Conventions and Declarations may bear different signatures and a different
number of signatures.

The question came up as to what date the Conventions and Declarations
should bear. The ideal solution clearly would have been that all the States
represented at the Conference might be in a position to sign all the acts at the
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same time and forthwith. As it is unfortunately probable that this will not be
the case, an attempt has been made to form a link between the various signatures.
It is to be supposed that several States will sign the Conventions at the same time
that they sign the Final Act. The Conventions and Declarations will therefore be
given the same date as the Final Act, and these Conventions and Declarations,
bearing this uniform date, will remain open for signature until December 31, 1899.

After January 1, 1900, conditions will change and the States which have not
signed must, if they desire so to do, avail themselves of the adhesion or accession
clause, which will be found in each Convention or Declaration, and give notice
of such adhesion or accession in the form provided.

It is therefore understood that States, even though represented at the Con-
ference, will fall under the common law, unless they-sign before December 31
of this year.

The Final Act contains an enumeration of the Conventions and Declarations
in the following form:

I. Convention for the pacific settlement of international disputes.
II. Convention respecting the laws and customs of war on land.
III. Convention for the adaptation to maritime warfare of the principles of the Geneva

Convention of August 22, 1864.
IV. Three Declarations:
1. To prohibit the discharge of projectiles and explosives from balloons, or by other

similar new methods.
2. To prohibit the use of projectiles, the only object of which is the diffusion of

asphyxiating or deleterious gases.
3. To prohibit the use of bullets which expand or flatten easily in the human body,

such as bullets with a hard envelope which does not entirely cover the core or is pierced
with incisions.

These Conventions and Declarations shall form so many separate acts. These acts
shall be dated this day, and may be signed up to December 31, 1899, by the plenipotentiaries
of the Powers represented at the International Peace Conference at The Hague.

It will be noted that the title of the third of these Declarations above has been
completed by the addition of the clause "such as bullets with a hard envelope
which does not entirely cover the core or is pierced with incisions." The object
of restoring the entire formula in the text was to satisfy certain doubts which had
arisen as to the advisability of the abbreviation which was made at first. This
is not therefore a modification of the subject matter which changes the character
of the provision.

Mr. RENAULT points out further that it was not thought wise to mention the
votes upon the Conventions and Declarations. The reason for this is that the
Final Act states only that they were adopted and in no way implies that they were

approved. It appeared inadvisable therefore to mention whether the Con-
ventions and Declarations received a unanimous vote or not. The Powers
have at their disposal a very simple means of showing their approval or

disapproval-by signing or not signing.
The Final Act next contains a resolution, which was unanimously adopted

upon the proposal of the first delegate of France. It is presented in the following
form:

Guided by the same sentiments, the Conference has adopted unanimously the following
resolution:

The Conference is of opinion that the restriction of military charges, which are at
present a heavy burden on the world, is extremely desirable for the increase of the material
and moral welfare of mankind.
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The Final Act then takes up the vceux. Mr. RENAULT points out, in passing,
that a vcru does not bind the Governments, but that it is nevertheless important
in the sense that it implies their approval of the idea which prompted this vtru.
It is therefore necessary in mentioning the vwux, and to show the sincerity of
the act, to specify whether they received a unanimous vote or what majority they
obtained.

The Final Act presents the vaux in this form:
It has, besides, uttered the folleing vius:
1. The Conference, taking into consideration the preliminary steps taken by the Swiss

Federal Government for the revision of the Geneva Convention, utters the vc'u that steps
may shortly be taken for the assembly of a special Conference having for its object the
revision of that Convention.

This vwu was voted unanimously.
2. The Conference utters the wu that the question of the rights and duties of neutrals

may be inserted in the program of a Conference in the near future.
3. The Conference utters the viu that the questions with regard to rifles and naval

guns, as considered by it, may be studied by the Governments with the object of coming to
an agreement respecting the employment of new types and calibres.

4. The Conference utters the vwu that the Governments, taking into consideration
the proposals made at the Conference, may examine the possibility of an agreement as to
the limitation of armed forces by land and sea, and of war budgets.

5. The Conference utters the vo'u that the proposal which contemplates the declaration
of the inviolability of private property in naval warfare may be referred to a subsequent
Conference for consideration.

6. The Conference utters the vmpu that the proposal to settle the question of the
bombardment of ports, towns, and villages by a naval force may be referred to a subsequent
Conference for consideration.

The last five vwux were voted unanimously, saving some abstentions.

Finally, the Final Act ends with the following formula:

In faith of which, the plenipotentiaries have signed the present Act, and have affixed
their seals thereto.

Done at The Hague, July 29, 1899, in a single original, which shall be deposited in the
Ministry of Foreign Affairs, and copies of which, duly certified, shall be delivered to all the
Powers represented at tHe Conference.

The Final Act is adopted in its entirety without further remarks.
His Excellency Count Nigra speaks as follows:
Gentlemen: The work of the Conference being nearly at an end, I take the

liberty of drawing your attention to the considerable work accomplished by the
printing office that has printed our documents and debates.

I do not speak now of the beauty of the paper nor of the elegance of the-type.
That is a merit of the Dutch Government and we are not surprised thereat. It
is furthermore an old tradition of the country of beautiful books and beautiful
engravings. So that does not astonish us either. I speak here of the work of
the printers and their chiefs.

In my long career I have been present at many conferences and other diplo-
matic meetings. Never have I been present at a miracle of printing work such
as that which has been offered to us here .. .
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PROGRAM PROPOSED BY THE IMPERIAL GOVERN-
MENT OF RUSSIA TO THE GOVERNMENTS

INVITED TO THE SECOND PEACE
CONFERENCE

(EXTRACT FROM THE CIRCULAR OF MARCH/APRIL, 1906)
1. Improvements to be made in the provisions of the Convention relative

to the peaceful settlement of international disputes as regards the Court of
Arbitration and the international commissions of inquiry.

2. Additions to be made to the provisions of the Convention of 1899
relative to the laws and customs of war on land- among others, those con-
cerning the opening of hostilities, the rights of neutrals on land, etc. Declara-
tions of 1899: one of these having expired, question of its being revived.

3. Framing of a convention relative to the laws and customs of maritime
warfare, concerning-

The special operations of maritime warfare, such as the bombardment of
ports, cities, and villages by a naval force; the laying of torpedoes, etc.;

The transformation of merchant vessels into war-ships;
The private property of belligerents at sea;
The length of time to be granted to merchant ships for their, departure

from ports of neutrals or of the enemy after the opening of hostilities;
The rights and duties of neutrals at sea, among others, the questions of

contraband, the rules applicable to belligerent vessels in neutral ports; destruction,
in cases of force majeure, of neutral merchant vessels captured as prizes.

In the said convention to be drafted, there would be introduced the pro-
visions relative to war on land that would be also applicable to maritime warfare.

4. Additions to be made to the Convention of 1899 for the adaptation to
maritime warfare of the principles of the Geneva Convention of 1864.

OPENING MEETING

JUNE 15, 1907

Germany, the United States of America, Argentine Republic, Austria-Hun-
gary, Belgium, Bolivia, the United States of Brazil, Bulgaria, Chile, China, Co-
lombia, Republic of Cuba, Denmark, Dominican Republic, Ecuador, Spain, France,
Great Britain, Greece, Guatemala, Republic of Haiti, Honduras, Italy, Japan,
Luxemburg, the United States of Mexico, Montenegro, Nicaragua, Norway, Re-
public of Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Roumania,
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Russia, Salvador, Serbia, Siam, Sweden, Switzerland, Turkey, Uruguay, Vene-
zuela:

Having accepted the invitation of His Majesty the Emperor of All the Rus-
sias to take part in the Second Peace Conference, proposed in the first instance
by the President of the United States of America, convoked by Her Majesty the
Queen of the Netherlands, and assembled for the purpose of giving a fresh de-
velopment to the humanitarian principles which served as a basis for the work
of the great international assemblage of 1899, the delegates of the said Powers
have met in conference to-day, June 15, 1907, at three o'clock, in the Hall of the
Knights, at The Hague ...

NINTH PLENARY MEETING

OCTOBER 16, 1907

His Excellency Mr. Nelidow presiding.
The meeting opens at 10: 30 o'clock.
The minutes of the eighth plenary meeting are adopted.
The President: GENTLEMEN: All of our Commissions have reached the end

of their labors, and we present to you to-day the result of those of the First Com-
mission, which has perhaps worked the hardest of all and has had the most difficult
task, The improvements to be made in the provisions of the Convention relative
to the pacific settlement of international disputes as regards the Court of Arbi-
tration and international commissions of inquiry were taken into consideration in
accordance with the Russian program. The experience gained in the eight years
that have elapsed since the First Conference has not only shown the necessity of
submitting the regulations prepared at that time to a careful revision (which has
been done), but has also rendered desirable the enlargement and completion of
the institutions then created in order to extend the field of action for international
justice. Besides the creation for this purpose of a prize court, the plan of which
you have already voted, the idea was presented to institute a permanent Court
of Arbitral Justice and to define the conditions and cases where the recourse to
arbitration recognized in principle should be rendered obligatory. For this double
aim careful plans were submitted for study by the First Commission, and the
most eminent members of the delegations, especially those particularly competent
in questions of a legal nature, took an active part in their discussion. This con-
scientious and learned study, the details of which are entered in the minutes of
this Commission and in those of its committee of examination, will furnish very
valuable material for those who will consider the question later on, and will be
an honor to this Conference.

Nevertheless we have had to take into consideration that the understanding
necessary for the establishment and the operation of the projected institutions has
not been reached, and we have been obliged to confine ourselves to declaring the
principles unanimously admitted and to turn over to our Governments the task

of completing our work and reaching an agreement upon the means to put
it into practice. It is to this effect that we have drafted the resolution and
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va'u which is to be submitted to your approval at the same time as the
resolution recommending recourse to arbitration for difficulties concerning contract
debts ....

The reporter of the project relative to the establishment of a Court of
Arbitral Justice has the floor.

Mr. Scott: Before beginning the discussion concerning the draft relative to
the establishment of a Court of Arbitral Justice, I desire to give an explanation.

Gentlemen, it is unnecessary to explain to you the draft that we are charged
to submit for your consideration. You are sufficiently acquainted with it, and

you know besides that committee of examination B of the first subcom-
mission has discussed it carefully and at length before its adoption. The
First Commission, in its turn, approved it with a slight modification of

the text of Article 2 as it was prepared by the committee of examination. We
do not endeavor to conceal the fact that the work still presents omissions and
difficulties. It is hardly necessary to remark that the draft does not contain
precise provisions upon the. method of organization of the Court nor upon the
choice of judges. These .questions were long discussed in the committee without
any solution being reached "which was acceptable to all the States represented. It
is to be hoped that a basis for agreement may soon be found on this subject, and
it is in this hope that the committee pronounces itself in favor-of the adoption of
the following recommendation, which. I have the honor to request the Conference
to sanction by its vote:

The Conference recommends to the signatory Powers the adoption of
the project annexed hereto, and putting it into force as soon as an agreement
has been reached respecting the selection of the judges and the constitution
of the Court.

His Excellency Mr. Carlin: In the name of the delegation of Switzerland
I have the honor to state that it will abstain from voting on the vau relative to
the establishment of a Court of Arbitral Justice. This abstention will have the
signification given to it by the declaration I made on this subject in the meeting
of the First Commission, on October 9: that is to say, that the delegation of
Switzerland cannot join in any way in the vau submitted to us.

His Excellency Mr. Beldiman: The delegation of Roumania, conformably
to the declaration it had the honor of presenting in the name of the Royal Govern-
ment in the meeting of the First Commission on October 10, will abstain from
voting on the same grounds just set forth by the first plenipotentiary of
Switzerland.

His Excellency Mr. Esteva: The delegation of Mexico does not believe it
necessary to repeat to the Conference the declaration it made in the Commission
upon a draft Convention for the establishment of an international Court of
Arbitral Justice; but to-day on confirming its favorable vote, for the reasons stated
in the Commission, the delegation of Mexico desires to declare to the Conference
that this vote is cast under the condition that, in future negotiations between Gov-
ernments, the principle of the equality of States shall not be violated and that, on
the contrary, it shall be respected and maintained as the basis of the election of the
judges and the organization of the Court.

His Excellency Mr. Rangab6: The delegation of Greece has the honor to
declare that for the reasons set forth in its declaration made in the meeting of
the First Commission on October 10, it will abstain from voting upon the draft
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relative to the establishment of a Court of Arbitral Justice and the varu relating
thereto.

His Excellency Mr. Ruy Barbosa: The delegation of Brazil insists upon the
reservations made in the last meeting of the First Commission and desires to
declare that it supports the va'u recommending the new Court of Arbitration
under the absolute condition that the actual observation of the principle of the
equality of sovereign States be understood, as it was defined by the votes of the
First Commission, committee of examination B and its subcommittee, which
rejected the system of rota and that of the choice of judges by foreign electors.

Mr. Prez Triana: In the name of Colombia and Salvador I make the same
reservations as those made by the delegation of Brazil.

His Excellency Samad Khan Momtas-es-Saltaneh: Mr. President, I cannot
vote favorably upon the whole of the project for a Court of Arbitral
Justice and the vra proposed by the delegation of Great Britain. except
under reservation of the declarations we had the honor to make on this

subject upon several occasions, namely, that the Imperial Government of Persia
considers that this vote implies the observation of the principle of the equality
of sovereign' States, and consequently the absolute exclusion in future negotiations
for the constitution of the new court of the system of periodicity and of rotation
in the distribution of judges or of any other system violating this equality. I am
therefore charged to accentuate in the most precise terms that it is only under
these conditions that I will give to-day a favorable vote upon the project presented
to us.

Mr. Tible Machado: The delegation of Guatemala confirms the declarations
it made in the First Commission in the meeting of the ninth instant upon the
subject of the maintenance-absolutely necessary, in its opinion--of the principle
of the legal equality of nations in the constitution of the proposed Arbitral Court,
and it adheres to the reservations formulated by his Excellency the Ambassador
of Brazil.

His Excellency Mr. Hudicourt: The delegation of Haiti has the honor to
repeat the declaration already made at the meeting of the tenth instant, namely,
that it accepts the principle of the establishment of a Court of Arbitral Justice
under the formal condition that the constitution thereof be based upon the legal
equality of States.

Mr. Gil Fortoul: The Venezuelan delegation will vote in favor of the British
vau provided it be understood that the principle of the legal equality of States
is to be recognized in all cases in the constitution of the court and in the choice
of judges.

His Excellency Mr. Machain: The delegation of Paraguay will vote for the
entire draft under the express reservation to Article I that it will be subordinated
to the maintenance of the legal rights of sovereign States.

Mr. Apolinar Tejera: The delegation of the Dominican Republic, faithful
to the declarations made by it in the First Commission, intends to vote in favor
of the draft Convention for the establishment of a Court of Arbitral Justice under
the formal condition and sine qua non of the principle of the legal equality of
States.

Mr. Belisario Porras: The delegation of Panama adheres to the reservations
expressed by Brazil.

Air. Dorn y de Alstda: The delegation of Ecuador makes the same reser-
vations as Brazil.

Mr. BatIle y Ordofiez: The delegation of Uruguay will abstain from voting
on the draft; but it desires to declare that it also believes that international justice
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may not be established except upon the basis of the legal equality of States
His Excellency Mr. Lou Tseng-tsiang: The delegation of China makes the

same reservations but will vote for the draft.
His Excellency Mr. Claudio Pinilla: The delegation of Bolivia makes the

same reservations as Brazil.
His Excellency Mr. Crisanto Medina: The delegation of Nicaragua makes

the same reservations.
The President: The Conference records these different declarations.
The Conference proceeds to the vote on the vau for the establishment of
a Court of Arbitral Justice which is adopted by 36 votes and 6 abstentions.

The Conference passes to the discussion of the revised draft Convention for
the pacific settlement of international disputes ...

His Excellency Mr. Hill: The delegation of the United States of America
renews the reservation it made in 1899 relative to Article 48 of the Convention
for the pacific settlement of international disputes in the form of the following
declaration:

Nothing contained in this Convention shall be so construed as to require
the United States of America to depart from its traditional policy of not
intruding upon, interfering with, or entangling itself in the political ques-
tions of policy or internal administration of any foreign State; nor shall
anything contained in the said Convention be construed to imply a relinquish-
ment by the United States of its traditional attitude toward purely American
questions. ....

His Excellency Turkhan Pasha: The Ottoman delegation declares, in the
name of its Government, that while it is not unmindful of the beneficent influence
which good offices, mediation, commissions of inquiry, and arbitration are able
to exercise on the maintenance of the pacific relations between States; in giving
its adhesion to the whole of the draft, it does so on the understanding that such
methods remain, as before, purely optional; it could in no case recognize them
as having an obligatory character rendering them susceptible of leading directly
or indirectly to an intervention.

The Imperial Government proposes to remain the sole judge of the occasions
when it shall be necessary to have recourse to the different proceedings or to
accept them without its determination on the point being liable to be viewed by
the signatory States as an unfriendly act.

It is unnecessary to add that such methods should never be applied in cases
of internal order.

The President: The Conference records reservations and declarations.
It proceeds to the vote on the draft as a whole; it is unanimously adopted

with the reservations mentioned above.
The PRESIDENT: Gentlemen, we shall now pass to the vote upon the draft

Convention concerning the limitation of the employment of force for the recnvwry
of public contract debts. . ..

The President: The Conference records reservations.
It proceeds to the vote. 44 delegations take part therein.
Voting for: Germany, the United States of America, Argentine Republic,



258 Enforcing International Law

Austria-Hungary, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, Cuba, Den-
mark, Dominican Republic, Ecuador, Spain, France, Great Britain, Greece, Guate-
mala, Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, Nicaragua, Norway,
Panama, Paraguay, the Netherlands, Peru, Persia, Portugal, Russia, Salvador,
Serbia, Siam, Turkey and Uruguay.

Abstaining: Belgium, Roumania, Sweden, Switzerland, Venezuela.
The President: The draft Convention is adopted by 39 yeas with 5

abstentions.
The REPORTER has the floor.
His Excellency Baron Guillaume: The committee charged with presenting a

formula stating the points of agreement relative to obligatory arbitration has pre-
pared a declaration, which the Commission has adopted and submits to the
Conference:

The Commission,
Actuated by the spirit of mutual agreement and concession character-

izing the Peace Conference,
Has resolved to present to the Conference the following declaration,

which, while reserving to each of the States represented full liberty of action
as regards voting, enables them to affirm the principles which they regard
as unanimously admitted.

The Commission is unanimous,
1. In admitting the principle of obligatory arbitration;
2. In declaring that certain disputes, in particular those relating to the

interpretation and application of the provisions of international agreements,
may be submitted to obligatory arbitration without any restriction.
Finally, it is unanimous in proclaiming that, although it has not yet
been found feasible to conclude a Convention in this sense, neverthe-

less, the divergences of opinions which have come to light have not exceeded
the bounds of judicial controversy, and that, by working together here during
the past four months, the collected States of the world not only have learned
to understand one another and to draw closer together, but have succeeded,
in the course of this long collaboration, in evolving a very lofty conception
of the common-welfare of humanity.

The Conference proceeds to the vote.
The vau is adopted by 41 votes.
Three delegations abstain: The United States of America, Japan and

Roumania ....

[Annex A]

PROJECT RELATIVE TO THE CREATION OF A COURT OF ARBI-
TRAL JUSTICE

REPORT TO THE CONFERENCE

Inter leges silent arma

GENTLEMEN: Before undertaking the systematic exposition and analysis 6f
the project for the establishment of the Court of Arbitral Justice, voted by the
committee of examination B and referred to the first subcommission of the First
Commission, it may be advisable to devote a few paragraphs, by way of introduc-
tion, to the Permanent Court of Arbitration, created in 1899 by the First Con-
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ference, alongside of which it is proposed to establish a Court of Arbitral Justice.
It will be recalled that Article 16 of the Convention of 1899 provided:

In questions of a legal nature, and especially in the interpretation or
application of international conventions,' arbitration is recognized by the
signatory Powers as the most effective and at the same time the most equitable
means of settling disputes which diplomacy has failed to settle.
That this solemn declaration, based upon a broad and beneficent principle,

might not remain a dead letter, the Conference undertook to create a Court
in which international conflicts might be arbitrated. Article 20 provides as
follows:

With the object of facilitating an immediate recourse to arbitration for
international differences which it has not been possible to settle by diplomacy,
the signatory Powers undertake to organize a Permanent Court of Arbi-
tration, accessible at all times and operating, unless otherwise stipulated by
the parties, in accordance with the rules of procedure inserted in the present
Convention.
The framers of the Convention had in mind the arbitration of conflicts.

But, the choice of judges being incidental to arbitration, they added in Article
17 that "the arbitration convention is concluded for questions already existing or
for questions which may arise eventually. It may embrace any dispute or only
disputes of a certain category."

If Articles 16, 20, and 17 be compared and analyzed, it is evident that ques-
tions of a judicial nature were deemed peculiarly susceptible of arbitration, and
by the establishment of a Permanent Court of Arbitration it was hoped that

these questions would be frequently arbitrated and decided on the basis of
respect for law. So far it would seem that the foundations were laid for a
real Court, in the judicial sense of the word, but arbiters, the choice of the

parties litigant, instead of judges, were to be appointed.
Inasmuch, however, as the Court was declared by Article 21 to be competent

for all arbitration cases, it is manifest that the framers of the Convention con-
templated that questions other than those of a judicial nature might be submitted
to it. There was thus created a single institution which might decide purely
legal questions on the basis of respect for law, and broader questions of a non-
judicial nature, either or both of which were to be decided by judges, that is,
arbiters, chosen by the parties in controversy.

In modern States judicial questions are decided by judges in courts of
justice, and the judges are not the direct appointees of the parties; but in
matters which may be compromised, judges appointed by the parties are as much
in place as they would be out of place in a court of justice .. .

Impressed by these views, the framers of the present project have had in
mind the establishment of a court for the determination of questions of a judicial
nature, without, however, depriving the Powers of the right to resort to it for
the settlement of differences of another character. Their aim and purpose is to
carry the work of 1899 a step further by instituting a Court of Arbitral Justice
for the judicial decisions of international controversies.

Article 20, previously quoted, looked to a Permanent Court, but it is common
knowledge that the Court is not permanent, for it has to be created anew for
each case submitted. There is only a permanent list from which the judges must
be chosen for each particular case. The framers of the Convention meant the
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Court to be accessible at all times to the suitors, but their hopes have been
frustrated by faulty machinery. An unconstituted court cannot be said to
be accessible at any time, much less at all times. As stated by his Excel-

lency Mr. ASSER, a founder and friend of the Court, "it is difficult, timl-con-
suming, and expensive to set it in motion." And in the same connection his
Excellency Mr. CHOATE said: ...

Let us then seek to develop out of it a Permanent Court which shall hold
regular and continuous sessions, . . . which shall speak with the authority
of the united voice of the nations, and gradually build up a system of
international law, definite and precise, which shall command the approval
and regulate the conduct of the nations. By such a step in advance, we shall
justify the confidence which has been placed in us and shall make the work
of this Second Conference worthy of comparison with that of the Confer-
ence of 1899 ....

The attitude of the United States has not changed; it has always believed
and said that the Court of 1899 is only the first step toward a Permanent Court
of Arbitral Justice which since 1899 it has wished to see created, and in so
saying it merely consults its own recent past. It may not be known generally
that the United States instituted a court of arbitration exactly a hundred and
thirty years ago. In the fundamental and constitutional act, called the Articles
of Confederation, arbitration of international difficulties between the States was
established in principle and in fact in the following manner.

According to this Act, Congress was to be the last resort on appeal in contro-
versies between States over boundaries, questions of jurisdiction, and other matters.
When the authorities or authorized agents of a State petitioned Congress to settle a
dispute or difference, notice of the fact was given to the other State in controversy
and a day assigned for the appearance of the two parties by their agents, who were
thereupon directed to appoint members of the tribunal by joint consent. Failing
an understanding, Congress designated three citizens out of each of the United
States (thirty-nine), and from the list of such persons each party could alter-
nately strike out one, the petitioners beginning, until only thirteen remained.
From these thirteen, seven or nine were drawn out by lot, and the persons thus
designated composed the court, which decided the controversy by a majority
of votes. A quorum of at least five judges was required. In case of non-ap-
pearance of one of the parties without a valid reason, or refusal to take part in
the formation of the tribunal, the Secretary of the Congress performed this
duty in his stead. The award was final in all cases, and each State pledged itself
to carry out the award in good faith. The judges were required to take an oath
before one of the judges of the supreme or superior court of the State in which
the tribunal sat, that they would perform their duties carefully and without par-
tiality or desire for gain.

Even a superficial examination of these provisions shows a striking likeness
between the Court at The Hague and its American predecessor.

The life of the American court of arbitration was short: it failed to justify
its existence; lacking the essential elements of a court of justice, it was super-
seded within ten years of its creation by the present Supreme Court, in which
controversies which might lead to war, if between sovereign States, are settled
by judicial means.

Will history repeat itself ?
Conscious of the weakness and defects of the American court of arbitration,

and recognizing the admirable results of the judicial settlement of international
controversies by a permanent court, composed of judges, the delegation of the
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United States presented a project for the establishment of a court of law.
composed of learned and experienced judges, open to all the signatory
Powers without the delays and formality necessarily involved in the organ-

ization for each case of a special tribunal.
When the first subcommission of the First Commission convened,. August 1,

1907, it found before it two propositions looking to the permanency of the
International Court. The first was a Russian project, the second the original
project of the American delegation.

The general discussion that took place on August 1 and on August 3 dealt
with the question whether the establishment of a Permanent Court composed
of judges, ready to receive and decide cases submitted to it, was in itself desirable
in present conditions.

On August 1 his Excellency Mr. JOSEPH H. CHOATE, first delegate of the
United States of America, supported the American project. He began by
quoting the following passage from President ROOSEVELT'S letter of April 5,
last, to Mr. CARNEGIE, read at the Peace Congress held at New York:

I hope to see adopted a general arbitration treaty among the nations; and
I hope to see the Hague Court greatly increased in power and permanency,
and the judges in particular made permanent and given adequate salaries, so
as to make it increasingly probable that in each case that may come before
them, they will decide between the nations, great or small, exactly as a judge
within our own limits decides, between the individuals, great or small, who
come before him. Doubtless many other matters will be taken up at The
Hague; but it seems to me that this of a general arbitration treaty is perhaps
the most important.

His Excellency Mr. CHOATE then stated that the instructions to the delega-
tion were to secure, if possible, a plan by which the judges shall be selected from
the differeiit countries, that the different systems of law and procedure and the
principal languages shall be fairly represented ...

The president having thereupon submitted the American proposition to a
vote, twenty-eight votes were cast in favor of taking into consideration the
establishment of a Permanent Court of Arbitration, twelve States refraining
from voting.

The American and Russian propositions were then referred to the committee
of examination for the elaboration of a project. ...

The authors of the project, taking note of the desire of the committee, pro-
posed in second reading the title " International Court of Justice," but,
yielding to the general desire of the committee, finally accepted the title
" Court of Arbitral Justice " as the one most likely to indicate at once the

nature and scope of the proposed institution.
Having ascertained the name of the Court, we can now pass in review the

articles which explain its nature and functions. . ..
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The Phillimore Plan, March 20, 1918"

DRAFT CONVENTION

(There will be a Preamble reciting that the object of this Conven-
tion is to create a League of Nations which will, if possible,
prevent all wars in the future.)

Avoidance of War.

Article i. Each of the Allied States (being the parties to this
Convention) agrees with the other- Allied States collectively and
separately that it will not go to war with another of the Allied
States-

a. without previously submitting the matter in dispute to arbitra-
tion or to a Conference of the Allied States; and

b. until there has been an award or a report by the Conference,
provided that in the case mentioned in Article 12 the observ-
ance of this sub-clause is suspended;

and also that it will not go to war-
c. with another of the Allied States which complies with the

award or with the recommendation (if any) made by the
Conference in its report.

Article 2. If, which may God avert, one of the Allied States
should break the covenant contained in the preceding Article, this
State will become ipso facto Pat war with all the other Allied States,
and the latter agree to take and to support each other in taking jointly
and severally all such measures-military, naval, financial, and eco-
nomic-as will best avail for restraining the breach of covenant.
Such financial and economic measures shall include severance of all
relations of trade and finance with the subjects of the covenant-
breaking State, prohibition against the subjects of the Allied States
entering into any relations with the subjects of the covenant-breaking
State, and the prevention, so far as possible, of the subjects of the
covenant-breaking State from having any commercial or financial
intercourse with the subjects of any other State, whether party to
this Convention or not.

For the purpose of this Article, the Allied States shall detain any
ship or goods belonging to any of the subjects of the covenant-
breaking State or coming from or destined for any person residing
in the territory of such state and shall take any other similar steps
which shall be necessary for the same purpose.

Such of the Allied States (if any) as cannot make an effective
* The draft plans have been extacted from volume two, David Hunter Miller, The Drafting

of the Covenant (NY: G.P. Putnam Sons, 1928).
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contribution of military or naval force shall at the least take the
other measures indicated in this Article.

Pacific Settlement of International Disputes.

Article 3. If a dispute should hereafter arise between any of the
Allied States as to the interpretation of a treaty, as to any question
of international law, as to the existence of any fact which if estab-
lished would constitute a breath of any international obligation, or
as to the nature and extent of the reparation to be made for any
such breach, if such dispute cannot be settled by negotiation, arbitra-
tion is recognized by the Allied States as the most effective and at
the same time the most equitable means of settling the dispute.

Article 4. 'But if the Allied States concerned do not agree that
the dispute is suitable for reference to arbitration or do not agree
as to the question to be referred or as to the composition of the
tribunal of arbitration, or if for any other reason a reference to
arbitration should prove impracticable, any one of the Allied States
concerned may make application to the Conference of the Allied
States to take the matter of the dispute into consideration.

Article 5. The seat of the Conference shall be at X, the Con-
vener shall be the Sovereign or President of the State of X, and
his representative shall be president of the Conference. The Allied
States shall be represented at the Conference by their diplomatic rep-
resentatives accredited to the State of X. In the event of X being
one of the States parties to the dispute, either State may communi-
cate with the Sovereign or President of Y, who thereupon shall
become the Convener and shall fix the seat of the Conference and
name its president.

The provisions of this Article shall not prejudice the right of any
of the Allied States to send other representatives to the Conference,
but the Conference'shall be under no obligation to await their arrival.

Article 6. It shall be the duty of the Convener of the Conference
to give notice of the applications to the Conference to every State
party to the dispute and to summon the Conference as speedily as
possible.

Article 7. The Conference shall regulate its own procedure,
and may appoint Committees to enquire and report. In all matters
covered by this Article the Conference may decide by the votes of a
majo-ity of the Allied States represented.

Article 8. The function of the Conference shall be to ascertain
the facts with regard to the dispute, and to make a recommendation
based on the merits of the case, and calculated to ensure a just and
lasting settlement. The recommendation shall not have the force of
a decision.

Article 9. The Allied States agree to place at the disposal of
the Conference, or any Committee appointed by the Conference,
to the fullest possible extent compatible with their interests, the in-
formation in their possession which bears upon the dispute.

Article xo. The recommendation of the Conference shall be
addressed to the parties to the dispute, and will not require their
assent.
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Article ii. In the event of the Conference being unable to
agree upon a recommendation to be addressed to the parties to the
dispute, it shall be the duty of the representatives of such of the
Allied States attending the Conference as shall be satisfied as to the
nature of the recommendation which should be made-provided that
they represent not less than a majority of the Allied States attend-
ing the Conference-to publish on behalf of the States which they
represent a statement setting out what they believe to be the facts
with regard to the dispute. They may also add thereto the text of
the recommendation which they consider the Conference should have
addressed to the parties to the dispute.

Alternative Article ii. If, in the event of the Conference being
unable to agree upon a recommendation to be addressed to the parties
to the dispute, any State or group of States having taken part in
the Conference issues a public statement of the view which, as a
result of the deliberations of the Conference, it takes of the dispute,
such action shall not be regarded as an unfriendly act by either of the
parties to the dispute.

Article 12. Any one of the Allied States having a dispute pending
may apply to the Conference to be relieved from the moratorium
imposed by Article i (b) on the ground that there is a continuing
injury, or on the ground that unless some prompt provision for
reparation or restitution is made the injury will be irreparable. The
Conference shall, without deciding in any way upon the merits of
the dispute, forthwith consider this application, and may relieve the
applicant State from the provisions of the moratorium, or may sug-
gest terms of temporary arrangement as a condition of not relieving
the applicant State from the moratorium, and may from time to
time consider the application and the terms which should be imposed.
In the event of relief from the provisions of the moratorium being
granted under this Article, any of the Allied States may, notwith-
3tanding the provisions of Article i, come to the assistance of the
State so relieved.

Relations between the Allied States and States not Party to this
Convention.

Article 3. As regards disputes between one of the Allied States
md a State not party to this Convention, the Allied State shall en-
deavor to obtain submission of the dispute to arbitration, if it be of a
suitable nature for arbitration, and if the dispute be not of a nature
suitable for arbitration, or if the other State will not agree to submit
it to arbitration, the Allied State shall bring it before the Confer-
ence. In the latter event the Convener of the Conference shall, in the
name of the League of Nations, invite the State not party to this
Convention to become for this purpose a party to the Conference and
to submit its case to the Conference, and in such case the provisions
hereinbefore contained shall be applicable to the dispute both against
and in favor of such State in all respects as if it were a party to this
Convention.

Article x4. If the State not party to this Convention will not
accept the invitation to become ad hoc a party to the Conference,
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the Conference may enquire into the dispute ex parte, and may make
a recommendation in the same way as if both parties were present.

Article 15. If the Allied State shall be attacked by the other
State before an award br a report of the Conference is made, or not-
withstanding the compliance of the Allied State with the award or the
recommendation (if any) made by the Conference in its report, any
of the Allied States may come to its assistance.

Article i6. In the case of a dispute between States none of
whom are parties to this Convention, any of the Allied States may
bring the matter before the Conference with a view to the Confer-
ence using its good offices to prevent war.

Article 7. Any State not party to this Convention may apply
to the Conference for leave to become a party. The Conference will
forthwith examine the application favorably, and will determine
whether it should be granted and whether it is necessary to impose
any terms.

Conflict of Treaties.

Article i8. A. The Allied States severally agree that the pres-
ent Convention abrogates all treaty obligations inter se inconsistent
with the terms hereof, and that they will not enter into any engage-
ments inconsistent with the terms hereof.

B. Where any of the Allied States, before becoming party to this
Convention, shall have entered into any treaty imposing upon it
obligations inconsistent with the terms of this Convention, it shall
be the duty of such State to take immediate steps to procure its release
from such obligations.
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DRAFT ADOPTED BY THE FRENCH MINISTERIAL COMMISSION FOR THE
LEAGUE OF NATIONS.

(Translation.) 1.

Statement of the Principles to be taken as Basis of the
League of Nations.

The problem of the League of Nations is one which forces itself
upon the consideration of every Government. Historically, the idea
is a very old one, which took shape when the civilised States assem-
bled at the two Hague Conferences in 1899 and 1907. Practically,
during the present war, it has been taken up afresh under various
forms by the Allied Governments in their official declarations, by
President Wilson in his note of December 1916, and even by our
enemies in their replies to the Papal Note of the i6th August, 1917.
It is, therefore, impossible to avoid the study of the question; it can
and must be considered quite apart from the questions which form
the subject proper of the Treaty of Peace.

I. In declaring that a sense of justice and honour compelled them
to carry on the war thrust upon them by the aggressive action of the
Central Powers until a joint and decisive victory had been gained, the
Allies intend to convey that one of the results of that victory should
be (a) to protect the world in future against any recurrence of the
employment of brute force and attempts on the part of any nation
to obtain universal supremacy, and (b) to establish the reign of
justice on sure foundations throughout the world.

They declare that, in order to secure conditions which will exclude
the existence of a mere dangerous truce and guarantee real peace,
it is necessary to provide for the contractual and permanent organisa-
tion of international relations, by the constitution between States of
the association to which universal public opinion has given the name
of "the League of Nations."

2. The object of the League of Nations shall not be to establish
an international political State. It shall merely aim at the mainte-
nance of peace by substituting Right for Might as the arbiter of dis-
putes. It will thus guarantee to all States alike, whether small or
great, the exercise of their sovereignty.

3. The scope of the League of Nations is universal, but, by its
very nature, it can only extend to those nations which will give each
other all necessary guarantees of a practical and legal nature, and
which, in loyal fulfilment of their given word, solemnly undertake
to be bound by certain rules in order to maintain peace by respecting
Right, and to guarantee the free development of their national life.

Consequently, no nations can be admitted to the League other than
those which are constituted as States and provided with representa-
tive institutions such as will permit their being themselves considered
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responsible for the acts of their own Governments.
4. The League of Nations shall be represented by an international

body, composed of the responsible heads of Governments or of their
delegates.

This international body shall have the following powers:-

i.) It shall organise an international tribunal.
2.) It shall effect the amicable settlement of disputes between

the States members of the League by means of mediation,
preceded, if necessary, by an enquiry in the terms of The
Hague Convention of 1907.

(3-) In the event of an amicable settlement proving impossible, it
will refer the matter to the International Tribunal; if the
question at issue is open to a legal decision; otherwise it
shall itself decide the matter.

(4.) It shall enforce the execution of its decisions and those of
the International Tribunal; at its demand every nation shall
be bound, in agreement with the other nations, to exert its
economic, naval, and military power against any recal-
citrant nation.

(5.) Every nation shall likewise be bound, at the demand of the
International Body, to exert, in common accord with the
other nations, its economic, naval, and military power
against any nation which, not having become a member of
the League of Nations, shall attempt, by any means what-
soever, to impose its will on another nation.

5. The International Tribunal shall pronounce on all questions
submitted to it, either by te International Body or by a State having
any dispute with another.

It shall decide and pronounce upon questions of law at issue
between States, on the basis of custom or of international conventions,
as well as of theory and jurisprudence.

In cases of violation of such law, it shall order the necessary
reparation and sanctions.

II.

Diplomatic, Legal, and Economic Sanctions.

(i.) Diplomatic Sanctions.

These sanctions, the result of which will be to place the delinquent
State for a shorter or longer period under the ban of the member
nations, fall under three headings-.-

(a.) The suspension or breaking off of the diplomatic relations
existing up to that period between such State and other
member States of the League of Nations;

(b.) The withdrawal of the cxcquatur granted to the consuls of
such State;

(c.) The exclusion of the State in question from the benefit of
any international conventions to which it may be a party.
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(2.) Lcgal Sanctions.

On the other hand, certain sanctions of a legal nature will enable
the League of Nations, according to circumstances, to enforce respect
of the principles which it is called upon to protect.

(a.) Thus offences committed, encouraged, or tolerated by one of
the member States may render it liable to pecuniary sanc-
tions which will be applied to it by the International Court
of Justice, in accordance with the general principle laid
down by Article 3 of The Hague Convention of the i8th
October, 1907, as to the laws and customs of war.

(b.) There are, moreover, other sanctions of a legal nature which,
without entailing the direct pecuniary responsibility of the
State concerned, will exert a very marked and immediate
influence on the attitude and decisions of its representatives,
by reason of the sacrifices it will impose on the private
interests of the citizens themselves. There will be no
question of depriving the latter of the advantages of com-
mon law, or of punishing them for acts for which they are
not directly answerable; but that national unity which con-
fers responsibilities as well as benefits, will doubtless permit
of the temporary withdrawal from them of the exercise
of a faculty which, although not indispensable to existence,
nevertheless tends to facilitate it.

The following may be instanced as particularly efficacious mea-
sures from this point of view: the suspension, as regards subjects of
the recalcitrant State, of all Articles of Association, conventions re-
lating to the protection of authors' copyright and of industrial prop-
erty, and conventions under private international law concluded
between that State and the other States, members of the League of
Nations; the ewqclusion of nationals of the recalcitrant State from
recourse to the Courts of Law in the countries members of the
League; the refusal to grant the exequatur in the said countries as to
the execution of judgments pronounced by its Courts in favour of
the nationals; the seizure and sequestration of real estate or movable
property belonging to its nationals in the said countries; the prohibi-
tion of commercial relations, and even, if necessary, of any agree-
ment of a private nature with subjects of the States belonging to
the League of Nations.

The foregoing to be without prejudice to any legal sanctions
applicable under the ordinary rules of criminal jurisdiction to the
individual whose outrages upon law or whose actions may have en-
dangered the maintenance of peace, or to the subsidiary measures
which the League of Nations may think well to take in order to
secure conviction, in case it is not ensured by the Government to the
jurisdiction of which the criminal is subject.

(3.) Economic Sanctions.

Other sanctions of an economic nature can be employed by the
League of Nations, by which it will be enabled to exercise an efficient
control over the recalcitrant State, by various measures which may
extend to placing it under an absolute commercial, industrial, or
financial ban.
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The principal measures in question are:-
(a.) Blockade, consisting in the prevention by force of any com-

mercial intercourse with the territory of the State in
question.

(b.) Embargo, i.e., the seizure and temporary sequestration, in the
ports and territorial waters of the member States, of ships
and cargoes belonging to the delinquent State and its
nationals, as also the seizure of all goods destined for such
State.

(c.) Prohibition of the supply of raw materials and foodstuffs
indispensable to its economic existence.

(d.) Prohibition of the issue by such State of public loans in the
territories of the member States; refusal to allow stock
issued elsewhere to be quoted on the official Exchange, and
even withdrawal of any previous permission for the
quotation of the stock of such State.

The sanctions thus provided will be all the more efficacious and
their application will be all the more prompt, in that the member
States will have previously arranged to protect themselves against
any reprisals to their prejudice, by means of an economic organisa-
tion adapted to facilitate their co-operation and mutual assistance.

This rough outline will show that the League of Nations will not
be without weapons with which to enforce its decisions, and to im-
pose on any disturbing elements that "Peace by Justice," the mainte-
nance of which will be its raison d'itre.

III.

Military Sanctions.

(i.) International Forces.

The execution of the military sanctions on land or at sea shall
be entrusted either to an international force, or tc one or more
Powers members of the League of Nations, to whom a mandate in
that behalf shall have been given.

The International Body shall have at its disposal a military force
supplied by the various member States of sufficient strength:-

(I.) to secure the execution of its decisions and those of the
International Tribunal;

(2.) to overcome, in case of need, any forces which may be op-
posed to the League of Nations in the event of armed
conflict.

(ii.) Strength of International Contingents.

The International Body shall determine the strength of the inter-
national force and fix the contingents which must be held at its
disposal.

Each of the member States shall be free to settle as it deems best
the conditions under which its contingent shall be recruited.

The question of the limitation of armaments in each of the mem-
ber States will be dealt with elsewhere.
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(iii.) Permanent Staff.

A permanent international Staff shall investigate all military
questions affecting the League of Nations. Each State shall appoint
the officer or officers who shall represent it in a proportion to be
determined later.

The Chief and Deputy Chiefs of Staff shall be appointed for a
period of three years by the International Body, from a list sub-
mitted by the member States.

(iv.) Functions of the Permanent Staff.

It shall be the duty of the permanent international Staff to deal,
under the supervision of the International Body, with everything
relating to the organisation of the joint forces and the eventual
conduct of military operations. It will in particular be charged with
the task of inspecting international forces and armaments in agree-
ment with the military authorities of each State, and of proposing
any improvements it may deem necessary, either in the international
military organisation or in the constitution, composition, and methods
of recruiting of the forces of each State.

The Staff shall report the result of its inspections, either as a
matter of routine or at the request of the International Body. Mili-
tary instruction shall be given in each member State in accordance
with rules designed to procure, as far as possible, uniformity in the
armaments and training of the troops destined to act in concert.

The International Body shall be entitled, at any time, to require
that the member States introduce any alteration into their national
system of recruiting which the Staff may report to be necessary.

(v.) Commander-in-Chief and Chief of General Staff.

When circumstances shall so require, the International Body shall
appoint, for the duration of the operations to be undertaken, a Com-
mander-in-chief of the international forces.

Upon his appointment, the Commander-in-chief shall nominate
his chief of General Staff and the officers who are to assist him.

The powers of the Commander-in-chief and his Chief of General
Staff shall cease when circumstances become such that an armed
conflict is no longer to be feared, or when the object of the military
operations has been attained.

In either case, the date at which the powers of the Commander-in-
chief and the General Staff shall cease shall be fixed by a decision
of the International Body.

IV.

Scope and Functions of the International Body.

Public opinion among civilised nations, which regards The Hague
Conference as a step towards the recognition and application of the
principles of justice and equity as guarantees of the security of
States and the well-being of their peoples, is unanimously demanding
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a fresh effort in the same direction. Although it has seen arbitra-
tion applied in cases of ever-increasing importance, and likewise the
creation of an international judicial organisation and the institution
of a system of enquiry and mediation, it still considers as indispens-
able the establishment of more concrete guarantees, in order that
peace may be secured by the reign of organised justice.

The question thus arises of the institution of a permanent Inter-
national Body to carry into effect the real aims of the League of
Nations.

There is no question of making the League of Nations a super-
State, or even a Confederation. Any such idea is rendered impossible
by respect for the sovereignty of States, by the diversity of national
traditions and of political and judicial standards, by the differences
in systems of administration and opposition of economic interests;
but public opinion among the free nations would be disappointed
if the result of the present crisis were not to be the institution of an
International Body capable of contributing, by constant vigilance
and the exercise of sufficient authority, to the maintenance of peace.

In conformity with the statement of principles adopted by the
Commission on the 18th January, this body, constituted in the form
of an International Council, will derive its authority from the recip-
rocal undertaking given by each of the member nations to use its
economic, naval, and military power in conjunction with the other
members of the League against any nation contravening the Covenant
of the League.

(i.) Maintenance of Peace between the Member Nations.

The Council shall devise and apply all means for the prevention
of international disputes.

To this intent-
i. The International Council shall maintain and develop the inter-

national legal institutions created at The Hague and call for interna-
tional decisions to supplement them as may be required.

2. The International Council shall, either at the demand of the
parties or at the instance of a third State, effect an amicable settle-
ment of differences menacing peace between the member States; in
default of any such demand, it shall be bound to take the initiative
as regards such settlement.

3. It shall, in the first place, proceed either by means of good
offices and of mediation (preceded, if necessary, by an enquiry in the
terms of the First Hague Convention of 1907), or by reminding the
disputant States that the permanent Court is open to them.

4. Should no amicable settlement be thus obtained, the Interna-
tional Council shall consider whether the question is of a legal nature,
in which case it shall order the disputant States to submit their differ-
ence to the Court of International Jurisdiction, which is competent
to deal with the matter in the terms of Section iv of the First Hague
Convention; in default of a compromise being effected by agreement
between the parties, the Court of The Hague shall be competent to
draw up such compromise by extension of Article 53 of the said
Convention.
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5. The International Council shall ensure the execution of the
decisions of the International Court, if necessary, by resorting to the
application of diplomatic, legal, economic, and military sanctions.

6. Should the International Council consider that the matter is
not of a nature to be finally settled by a legal decision, it shall deal
with the question direct.

It shall in the first instance attempt to promote an amicable settle-
ment, and, should it not itself be successful in so doing, it shall
define the terms according to which the dispute shall be settled in a
manner which shall respect the rights of each State and the main-
tenance of peace.

This decision shall be notified to the States concerned, it being
intimated to them that as from such date no dispute exists between
the contestant States, but between the entirety of the member States
and the State which, by refusing to accept such decision, violates the
very principles of the League. Should the State concerned refuse to
accept the decision after having been summoned to do so, the Inter-
national Council shall notify to it the coercive measures of a diplo-
matic, legal, economic, or military nature to be taken against it
within a specified time.

(ii.) Defence against Non-Member States.

Should a non-member State attempt to impose its will on any
member State upon any pretext whatsoever, the International Council
shall, after having employed all possible means of conciliation, decide
upon the steps to be taken and shall cause all legal, diplomatic and
military action at the disposal of member States to be employed
against such State.

(iii.) Precautionary Measures against the Spread of any Conflict
between Non-Membcr States.

Should conflict threaten to break out between two nations who
are not members of the League of Nations, the International Council
shall be bound to prevent any risk of its extension in such a manner
as to concern member States, and to use all means in its power to
arrive at a peaceful settlement.

V.

Composition of the International Council and of the Permanent
Delegation.

The Internati6nal Council representing ll the nations subscribing
to the Covenant for securing peace by organised legislation shall be
constituted as follows:-

I. Each member State' shall be represented by. the head of its
Government, or by a representative of such Government having
sufficient power to bind the liability of his State.

2. A plenary meeting of the International Council alone shall be
empowered to decide questions coming within its jurisdiction. It
shall make known the rulings given in the case of disputes between
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States, and, should any such State refuse to accept the ruling, it
shall cause the (corresponding) sanctions to be carried into effect
by the Governments of the member States.

3. The International Council shall hold its ordinary meeting once
a year. The date and place of the following meeting shall be settled
at each such meeting.

4. The members of the International Council shall agree inter se
concerning the appointment of members of the Permanent Delega-
tion which shall, between the meetings, receive all communications
destined for the said Council, prepare its reports, &c., keep its
archives in safe custody, and, in cases of emergency, send out notices
to members of the Council and propose the calling of a special
meeting.

5. The Permanent Delegation shall consist of 15 members. Their
term of office shall be ...... years, and they shall be eligible for re-
election.

6. The International Council shall define the powers of its Per-
manent Delegation.

7. The International Council shall call an extraordinary meeting
at the suggestion of the Permanent Delegation (see paragraph 4
hereof), or at the request of one or more of the member States.

June 8, 1918.
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Wilson's First Draft

COVENANT.

Preamble.

In order to secure peace, security, and orderly government by
the prescription of open and honorable relations between nations,
by the firm establishment of the understandings of international law
as the actual rule of conduct among governments, and by the main-
tenance of justice and a scrupulous respect of all treaty obligations
in the dealings of all organized peoples with one another, the Powers
signatory to this eovenant and agreement jointly and severally adopt
this constitution of the League of Nations.

Article i. The action of the Signatory Powers under the terms
of this agreement shall be effected through the instrumentality of a
Body of Delegates which shall consist of the ambassadors and minis-
ters of the contracting Powers accredited to H. and the Minister
for Foreign Affairs of H. The meetings of the Body of Delegates
shall be held at the seat of government of H. and the Minister for
Foreign Affairs of H. shall be the presiding officer of the Body.

Whenever the Delegates deem it necessary or advisable, they may
meet temporarily at the seat of government of B. or of S., in which
case the Ambassador or Minister to H. of the country in which the
meeting is held shall be the presiding officer pro tempore.

Article n. The Body of Delegates shall regulate their own pro-
cedure and shall have power to appoint such committees as they may
deem necessary to inquire into and report upon any matters which lie
within the field of their action.

They shall organize a Secretariat to act as their ministerial agency,
and the expense of the maintenance of the Secretariat shall be borne
as they may prescribe.

In all matters covered by this Article the Body of Delegates may
decide by a majority vote of the whole Body.

Article iii. The Contracting. Powers unite in guaranteeing to
each other political independence, and territorial integrity; but it is
understood between them that such territorial readjustments, if any,
as may in the future become necessary by reason of changes in pres-
ent racial conditions and aspirations or present social and political
relationships, pursuant to the principle of self-determination, and also
such territorial readjustments as may in the judgment of three fourths
of the Delegates be demanded by the welfare and manifest interest
of the peoples concerned, may be effected, if agreeable to those
peoples; and that territorial changes may in equity involve material
compensation. The Contracting Powers accept without reservation
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the principle that the peace of the world is superior in importance to
every question of political jurisdiction or boundary.

Article iv. The Contracting Powers recognize the principle that
the establishment and maintenance of peace will require the reduc-
tion of national armaments to the lowest point consistent with domes-
tic safety and the enforcement by common action of international
obligations; and the Delegates are directed to formulate at once
plans by which such a reduction may be brought about. The plan
so formulated shall be binding when, and only when, unanimously
approved by the Governments signatory to this Covenant.

The Contracting Powers further agree that munitions and imple-
ments of war shall not be manufactured by private enterprise or for
private profit, and that there shall be full and frank publicity as to
all national armaments and military or naval programmes.

Article v. The Contracting Powers agree that all disputes aris-
ing between or among them of whatever nature, which shall not be
satisfactorily settled by diplomacy, shall be referred for arbitration
to three arbitrators, one of the three to be selected by each of the
parties to the dispute, when there are but two such parties, and the
third by the two thus selected. When there are more than two
parties to the dispute, one arbitrator shall be named by each of the
several parties and the arbitrators thus named shall add to their
number others of their own choice, the number thus added to be
limited to the number which will suffice to give a deciding voice to
the arbitrators thus added in case of a tie vote among the arbitrators
chosen by the contending parties. In case the arbitrators chosen by
the contending parties cannot agree upon an additional arbitrator or
arbitrators, the additional arbitrator or arbitrators shall be chosen by
the Body of Delegates.

On the appeal of a party to the dispute the decision of the arbitra-
tors may be set aside by a vote of three-fourths of the Delegates, in
case the decision of the arbitrators was unanimous, or by a vote of
two-thirds of the Delegates in case the decision of the arbitrators was
not unanimous, but unless thus set aside shall be finally binding and
conclusive.

When any decision of arbitrators shall have been thus set aside
the dispute shall again be submitted to arbitrators chosen as hereto-
fore provided, none of whom shall, however, have previously acted
as arbitrators in the dispute in question, and the decision of the
arbitrators rendered in this second arbitration shall be finally binding
and conclusive without right of appeal.

Article vi. Any power which the Body of Delegates shall de-
clare to have failed to submit any dispute to arbitration under the
terms of Article v of this Covenant or to have refused or failed
to carry out any decision of such arbitration shall thereupon lose
and be deprived of all rights of commerce and intercourse with any
of the Contracting Powers.

Article vii. If an' Power shall declare war or begin hostilities,
or take any hostile step short of war, against another Power before
submitting the dispute involved to arbitrators as herein provided, or
shall declare war or begin hostilities, or take any hostile step short
of war, in regard to any dispute which has been decided adversely
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to it by arbitrators chosen and empowered as herein provided, the
Contracting Powers hereby bind themselves not only to cease all
commerce and intercourse with that Power but also to unite in block-
ading and closing the frontiers of that power to commerce or inter-
course with any part of the world and to use any force that may
be necessary to 'accomplish that object.

Article viii. Any war or threat of war, whether immediately
affecting any of the Contracting Powers or not, is hereby declared a
matter of concern to the League of Nations and to all the Powers
signatory hereto, and those Powers hereby reserve the right to take
any action that may, be deemed wise and effectual to safeguard the
peace of nations.

The Delegates shall meet in the interest of peace whenever war
is rumoured or threatened, and also whenever the Delegate of any
Power shall inform the Delegates that a meeting and conference in
the interest of peace is advisable.

The Delegates may also meet at such other times and upon such
other occasions as they shall from time to time deem best and de-
termine.

Article ix. In the event of a dispute arising between one of the
Contracting Powers and a Power not a party to this Covenant, the
Contracting Power involved hereby binds itself to endeavor to ob-
tain the submission to the dispute to judicial decision or to arbitration.
If the other Power will not agree to submit the dispute to judicial
decision or to arbitration, the Contracting Power shall bring the
matter to the attention of the Body of Delegates. The Delegates
shall in such case, in the name of the League of Nations, invite
the Power not a party to this Covenant to become ad hoc a party and
to submit its case to judicial decision or to arbitration, and if that
Power consents it is hereby agreed that the provisions hereinbefore
contained and applicable to the submission of disputes to arbitration
shall be in all respects applicable to the dispute both in favour of and
against such Power as if it were a party to this Covenant

In case the Power not a party to this Covenant shallaccept the
invitation of the Delegates to become ad hoc a party, it shall be the
duty of the Delegates immediately to institute an inquiry, into the
circumstances and merits of the dispute involved and to recommend
such joint action by the Contracting Powers as may seem best and
most effectual in the circumstances disclosed.

Article x. If hostilities should be begun or any hostile action
taken against the Contracting Power by the Power not a party to
this Covenant before a decision of the dispute by arbitrators or before
investigation, report, and recommendation by the Delegates in regard
to the dispute, or contrary to such recommendation, the Contracting
Powers shall thereupon cease all commerce and communication with
that Power and shall also unite in blockading and closing the frontiers
of that Power to all commerce or intercourse with any part of the
world, employing jointly any force that may be necessary to accom-
plish that object. The Contracting Powers shall also unite in coming
to the assistance of the Contracting Power against which hostile
action has been taken, combining their armed forces in its behalf.

Article xi. In case of a dispute between states not parties to
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this Covenant, any Contracting Power may bring the matter to the
attention of the Delegates, who shall thereupon tender the good offices
of the League of Nations with a view to the peaceable settlement of
the dispute.

If one of the states, a party to the dispute, shall offer and agree
to submit its interests and cause of action wholly to the control and
decision of the League of Nations, that state shall ad hoc be deemed
a Contracting Power. If no one of the states, parties to the dispute,
shall so offer and agree, the Delegates shall of their own motion take
such action and make such recommendation to their governments as
will prevent hostilities and result in the settlement of the dispute.

Article xii. Any Power not a party to this Covenant may apply
to the Body of Delegates for leave to become a party. If the Dele-
gates shall regard the granting thereof as likely to promote the peace,
order, and security of the World, they may act favourably on the
application, and their favburable action shall operate to constitute
the Power so applying in all respects a full signatory party to this
Covenant..

Article xIII. The Contracting Powers severally agree that the
present Covenant and Ccnvention is accepted as abrogating all treaty
obligations inter se which are inconsistent with the terms hereof,
and solemnly engage that they will not enter into any engagements
inconsistent with the terms hereof.

In case any of the Powers signatory hereto or subsequently ad-
mitted to the League of Nations shall, before becoming a party to
this covenant, have undertaken any treaty obligations which are in-
consistent with the terms of this Covenant, it shall be the duty of
such Power to take immediate steps to procure its release from
such obligations.
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THE LEAGUE OF NATIONS

A PRAcTCAL SUGGESTION

BY

LIEUT.-GEN. TnE RT. HoN. J. C. SMUTS, P. C.

FOREWORD

To my mind the world is ripe for the greatest step forward ever
made in the government of man. And I hope this brief account of
the league will assist the public to realize how great an advance is
possible to-day as a direct result of the immeasurable sacrifices of
this war.

If that advance is not made, this war will, from the most essen-
tial point of view, have been fought in vain. And greater calamities
will follow.

J. C. S.
i6th December, 1918

THE PosITIoN AND POWERS
OF THE LEAGUE

During this war a great deal of attention has been given to the
idea of a league of nations as a means of preventing future wars.
The discussion of the subject has proceeded almost entirely from
that one point of view, and as most people are rather skeptical of
the possibility of preventing wars altogether, the league has only
too often been looked upon as Utopian, as an impractical ideal not
likely to be realized while human nature remains what it is. ...

An attempt will be made in this sketch to give an essential
extension to the functions of the league; indeed to look upon the
league from a very different point of view, to view it not only as a
possible means for preventing future wars, but much more as a
great organ of the ordinary peaceful life of civilization, as the
foundation of the new international system which will be erected on
the ruins of this war, and as the starting point from which the peace
arrangements of the forthcoming conference should be made. Such
an orientation of the idea seems to me necessary if the league is
to become a permanent part of our international machinery. It is
not sufficient for the league merely to be a sort of deus ex machina,
called in in very grave emergencies when the spectre of war ap-
pears; if it is to last, it must be much more. It must become part
and parcel of the common international life of states, it must be an
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ever visible, living working organ of the polity of civilization. It
must function so strongly in the ordinary peaceful intercourse of
states that it becomes irresistible in their disputes; its peace activity
must be the foundation and guarantee of its war power. How
would it be possible to build the league so closely into the fabric of
our international system?...

In fact, I would be prepared to go further, and to submit for
consideration that this non-military policy should be applied to all
independent states arising from the break-up of the old European
system. If we are deliberately deciding in favor of a peaceful
rigime for the future, it seems to me a fair proposition that all
newly-arising states shall conform to the new order of ideas, and
shall agree, as a condition of their recognition and admission into
the league of nations, to raise no military forces and collect no
armaments beyond what the league may lay down as reasonable
in their case. The result will be that militarism will be scotched
ab initio in the case of all new states, and a vast impetus will be
given to the peace movement all over the world. In such case it
will also be much easier for the older states and Powers to adopt
a policy of disarmament and reduction of military forces, and the
new peaceful policy will becorpe identified with the very constitution
of the new order of things. Practically all the independent states
arising from the decomposition of Russia, Austria, Turkey, and,
perhaps, even Germany, will then have to adopt the new policy and
thereby help to entrench peace in the new political system of Europe.
It is an idea which seems to me well worthy of our consideration,
as more likely to preserve peace than more ambitious measures
adopted to keep well-armed and militarily equipped states from
coming to blows ....

THE CONSTITUTION OF THE LEAGUE

And from this point of view let us proceed at once to discard
the idea of a super-state which is in the minds of some people. No
new super-sovereign is wanted in the new world now arising. States
will here be controlled not by compulsion from above but by consent
from below. Government by consent of the governed is our for-
mula. The old empires were ruined by their theories of sovereignty,
which meant centralization, absorption, and denationalization of
the weaker national., constituents of the. population. The 'great-
league of 'nations, like the lesser league already existing in the
British Empire, will have to avoid the old legal concepts of im-
perialism in the new world of freedom. We shall likewise have
to abandon all ideas of federation or confederation as inapplicable
to the case, and not likely to be agreed to by any of the 'existing
sovereign states. We are inevitably driven to the conference system
now in vogue in the constitutional practice of the British Empire,
although it will necessarily have to be applied with very consid-
erable modifications to the complex world conditions obtaining
under the league.
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But while we avoid the super-sovereign at the one end, we
must be equally careful to avoid the mere ineffective debating so-
ciety at the other end. The new situation does not call for a
new talking shop. We want an instrument of government which,
however much talk is put into it at the one end, will grind out
decisions at the other end. We want a league which will be real,
practical, effective as a system of world-government. The scheme
which I have seen, and which brings representatives of all the inde-
pendent states of the world together in one conference to discuss
the most thorny of all subjects and requires that their decisions to
be binding must be unanimous, is from that point of view not worth
discussion. It means that there never will be any decision issuing
from the league; that nobody will take the league seriously; that
it will not even serve as camouflage; that it will soon be dead and
buried, leaving the world worse than it found it. . . .

I would sum up the arguments of this section in the following
recommendations as to the constitution and functions of the league:

(io) The constitution of the league will be that of a perma-
nent conference between the Governments of the constituent
states for the purpose of joint international action in certain de-
fined respects, and will not derogate from the independence of
those states. It will consist of a general conference, a council,
and courts of arbitration and conciliation.

(ii) The general conference, in which all constituent states
will have equal voting power, will meet periodically to discuss
matters submitted to it by the council. These matters will be
general measures of international law or arrangements or general
proposals for limitation of armaments for securing world peace,
or any other general resolutions, the discussion of which by the
conference is desired by the council before they are forwarded for
the approval of the constituent Governments. Any resolutions
passed by the conference will have the effect of recommendations
to the national Governments and Parliaments.

(12) The council will be the executive committee of the
league, and will consist of the Prime Ministers or Foreign Secre-
taries or other authoritative representatives of the Great Powers,
together with the representatives drawn in rotation from two
panels of the middle Powers and minor states respectively, in such
a way that the Great Powers have a bare majority. A minority
of three or more can veto any action or resolution of the council.

(13) The council will meet periodically, and will, in addition,
hold an annual meeting of Prime Ministers or Foreign Secretaries
for a general interchange of views, and for a review of the general
policies of the league. It will appoint a permanent secretariat
and staff, and will appoint joint committees for the study and
cobrdination of the international questions with which the council
deals, or questions likely to lead to international disputes. It will
also take the necessary steps for keeping up proper liaison, not only
with the Foreign Offices of the constituent Governments, but
also with the authorities acting on behalf of the league in various
parts of the world.

(14) Its functions will be:
(a) To take executive action or control in regard to the

matters set forth in Section A or under any international ar-
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rangements or conventions;
(b) To administer and control any property of an inter-

national character, such as international waterways, rivers,
straits, railways, fortifications, air stations, etc.;

(c) To formulate for the approval of the Governments
general measures of international law, or arrangements for
limitation of armaments or promotion of world peace.

(Its remaining functions in regard to world peace are
dealt with in the following Section C.)

THE LEAGUE AND WORLD PEACE

Now it seems to me that some people expect too much from the
new machinery of international arbitration and conciliation which
emerges as the chief proposal for preventing future wars. War is
a symptom of deep-seated evils; it is a disease or growth out of
social and political conditions. While these conditions remain un-
altered, it is vain to expect any good from new institutions super-
imposed on those conditions. Hence it is that I have argued all
through this discussion for an inner transformation of international
conditions and institutions ...

This discussion may be summed up in the following three
recommendations:

(15) That all the states represented at the peace conference
shall agree to the abolition of conscription or compulsory military
service; and that their future defence forces shall consist of
militia or volunteers, whose numbers and training shall, after ex-
pert inquiry, be fixed by the council of the league.

(16) That while the limitation of armaments in the general
sense is impracticable, the council of the league shall determine
what direct military equipment and armament is fair and rea-
sonable in respect of the scale of forces laid down under para-
graph I5, and that the limits fixed by the council shall not be ex-
ceeded without its permission.

(17) That all factories for the manufacture of direct weapons
of war shall be nationalized and their production shall be subject to
the inspection of the officers of the council; and that the council
shall be furnished periodically with returns of imports and exports
of munitions of war into or from the territories of its members,
and as far as possible into or from other countries.

I now proceed to deal briefly with the specific proposals which
have been put forward for the purpose of preventing international
disputes from developing into wars. The actual scope of most of
these proposals is not to prevent wars altogether, but the more
limited one of compelling disputants not to go to war before their
dispute has been inquired into and either decided or reported upon
by an impartial outside authority. This is the furthest limit that
most writers have been prepared to go. As long as members of
the league submit their disputes for inquiry and report or recom-
mendation or decision by some outside authority, their obligation
to the league will be satisfied, and thereafter they will be free to
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take any action they like, and even to go to war.
This may appear a weak position to take up; and yet it is not

deemed expedient to go farther. The utmost that it seems possible
to achieve in the present conditions of international opinion and
practice is to provide for a breathing space before the disputants
are free to go to war; to create a binding moratorium or period of
delay, during which the parties to the dispute agree not to proceed
to extremes but to await the results of the inquiry or hearing to
which their case has been referred. The general opinion is that
states will not be prepared to bind themselves further; and even if
they do, the risk of their breaking their engagements is so great as
to make the engagement not worth while and indeed positively
dangerous. The common view is that, if such a period of delibera-
tion and delay is established, there will be time for extreme war
passions to cool down, and for public opinion to be aroused and
organized on the side of peace. And in view of the enormous
force which public opinion would exert in such a case, the general
expectation is that it will prove effective, and that the delay, and
the opportunity thus given for further reflection and the expression
of public opinion, will in most cases prevent the parties from going
to war. Thus, although the engagement of the disputants is only
to delay action pending the inquiry into or hearing of their case and
the issue of a decision or report, the actual effect of the delay will
in most cases be more far-reaching, and the threatened war may be
prevented altogether ...

(18) That the peace treaty shall provide that the mem-
bers of the league bind themselves jointly and severally not to go
to war with one another-

(a) without previously submitting the matter in dispute
to arbitration, or to inquiry by the council of the league; and

(b) until there has been an award, or a report by the coun-
cil; and

(c) not even then, as against a member which complies
with the award, or with the recommendation (if any) made
by the council in its report.

What are the penalties incurred by any party which breaks this
tovenant to observe the moratorium? This is the most important
question of all in regard to the preservation of world peace. With-
out an effective sanction for the keeping of the moratorium the
league will remain a pious aspiration or a dead letter. The forces
rf public opinion which would be mobilized during the moratorium
will in most cases be strong enough to restrain the parties from
going to war, but to achieve that object the opportunity of a mora-
torium must be guaranteed with all the force which is behind the
league. The breaker of the moratorium and generally of the cov-
enant in paragraph 18 should therefore become ipso facto at war
with all the other members of the league, great and small alike,
which will sever all relations of trade and finance with the law-
breaker, and prohibit all intercourse with its subjects, and also pre-
vent as far as possible all commercial and financial intercourse
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between the subjects of the law-breaker and those of any other
state, whether a member of the league or not. No declaration of
war should be necessary, as the state of war arises automatically
on the law-breaker proceeding to hostilities, and the boycott follows
automatically from the obligation of the league without further
resolutions or formalities on the part of the league.

The effect of such a complete automatic trade and financial
boycott will necessarily be enormous. The experience of this war
has shown how such a boycott, effectively maintained chiefly through
sea power, has in the end availed to break completely the most
powerful military power that the world has ever seen; and the les-
son is not likely to be lost on future intending evil-doers. It is
because of this power of the economic and financial weapons that
many writers are of opinion that the obligation for action by mem-
bers of the league should not go beyond the use of these weapons.
My view, however, is that they will not be enough if unsupported
by military and naval action. A powerful military state may think
that a sudden military blow will achieve its object in spite of boy-
cotts, provided that no greater military reaction from the rest of
the league need be feared. This fear may under certain circum-
stances be a more effective deterrent than even the boycott; and I do
not think the league is likely to prove a success unless in the last
resort the maintenance of the moratorium is guaranteed by force.
The obligation on the members of the league to use force for this
purpose should therefore be absolute, but the amount of the force
and the contribution from the members should be left to the recom-
mendation of the council to the respective Governments in each
case. It will probably be found convenient, and even advisable,
to absolve the small members of the league from the duty of con-
tributing military and naval forces and to be satisfied with their
participation in the boycott. The obligation to take these measures
of force should be joint and several, so that while all the members
are bound to act, one or more who are better prepared for action
or in greater danger than the rest may proceed ahead of the
others. ...

(I9) That the peace treaty shall provide that if any member
of the league breaks its covenant under paragraph 18, it shall ipso
facto become at war with all the other members of the league,
which shall subject it to complete economic and financial boycott,
including the severance of all trade and financial relations and the
prohibition of all intercourse between their subjects and the sub-
jects of the covenant-breaking state, and the prevention, as far as
possible, of the subjects of the covenant-breaking state from hav-
ing any commercial or financial intercourse with the subjects of
any other state, whether a member of the league or not.

While all members of the league are obliged to take the above
measures, it is left to the council to recommend what effective
naval or military force the members shall contribute, and, if ad-
visable, to absolve the smaller members of the league from mak-
ing such contribution.

The covenant-breaking state shall after the restoration of peace
be subject to perpetual disarmament and to the peaceful regime
established for new states under paragraph 8 . . ..
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(20) That the peace treaty shall further provide that if a dis-
pute should arise between any members of the league as to the
interpretation of a treaty, or as to any question of international
law, or as to any fact which if established would constitute a breach
of any international obligation, or as to any damage alleged and
the nature and measure of the reparation to be made therefor, and
if such dispute cannot be settled by negotiation, the members bind
themselves to submit the dispute to arbitration and to carry out
any award or decision which may be rendered ....

(21) That if on any ground it proves impracticable to refer
such dispute to arbitration, either party to the dispute may apply
to the council to take the matter of the dispute into consideration.
The council shall give notice of the application to the other party,
and make the necessary arrangements for the hearing of the dis-
pute. The council shall ascertain the facts with regard to the
dispute and make recommendations based on the merits, and cal-
culated to secure a just and lasting settlement. Other members of
the league shall place at the disposal of the council all informa-
tion in their possession which bears on the dispute. The council
shall do its utmost by mediation and conciliation to induce the dis-
putants to agree to a peaceful settlement. The recommendations
shall be addressed to the disputants and shall not have the force of
decisions. If either party threatens to go to war in spite of the
recommendations, the council shall publish its recommendations.
If the council fails to arrive at recommendations, both the major-
ity and minority on the council may publish statements of the re-
spective recommendations they favor, and such publication shall
not be regarded as an unfriendly act by either of the disputants.

I have now come to the end of this short sketch of the league
of nations. Whatever its imperfection, I hope it has shown that
the project is not only workable, but necessary as an organ of the
new world order now arising. If the future peace of the world is
to be maintained, it will not be sufficient merely to erect an institu-
tion for the purpose of settling international disputes after they have
arisen, it will be necessary to devise an instrument of government
which will deal with the causes and sources of disputes. The need
is there, and the end of the great war has brought an unequalled
opportunity for dealing with it. For not only are men's minds pre-
pared for the new peaceful order, but the sweeping away of the
imperial systems of Europe leaves the space vacant which the new
institution must occupy. The need, political and psychological, is
imperative; the opportunity is unique; and only the blindness of
statesmen could now prevent the coming of the new institution,
which will, more than anything else, reconcile the peoples to the
sufferings they have endured in this war. It will be the only fitting
monument to our heroic dead. It will be the great response to the
age-long cry from the human heart for "Peace on earth, goodwill
among men." It will nobly embody and express the universal
spirit which must heal the deep, self-inflicted wounds of humanity.
And it must be the wise regulator, the steadying influence in the
forward movement now set going among the nations of the earth.



Document Twenti-One 285

For there is no doubt that mankind is once more on the move.
The very foundations have been shaken and loosened, and things
are again fluid. The tents have been struck, and the great caravan
of humanity is once more on the march. Vast social and industrial
changes are coming-perhaps upheavals which may, in their mag-
nitude and effects, be comparable to war itself. A steadying, con-
trolling, regulating influence will be required to give stability to
progress, and to remove that wasteful friction which has dissipated
so much social force in the past, and in this war more than ever
before. These great functions could only be adequately fulfilled
by the league of nations. Responding to such vital needs and
coming at such a unique opportunity in history, it may well be des-
tined to mark a new era in the government of man, and become to
the peoples the guarantee of peace, to the workers of all races the
great international, and to all the embodiment and living expression
of the moral and spiritual unity of the human race.
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The Covenant of the League of Nations.
THE HIGH CONTRACTING PARTIES,
In order to promote international co-operation and to achieve international peace

and security
by the acceptance of obligations not to resort to war.
by the prescription of open, just and honourable relations between nations,

by the firm establishment of the understandings of international law as the
actual rule of conduct among Governments, and

by the maintenance of justice and a scrupulous respect for all treaty obligations
in the dealings of organised peoples with one another,

Agree to this Covenant of the League of Nations.

ARTICLE 1.
The original Members of the League of Nations shall be those of the Signatories whichare named in the Annex to this Covenant and also such of those other States named in theAnnex as shall accede without reservation to this Covenant. Such accession shall be effectedby a declaration deposited with the Secretariat within two months of the coming into forceof the Covenant. Notice thereof shall be sent to all other Members of the League.
Any fully self-governing State, Dominion or Colony not named in the Annex maybecome a Member of the League if its admission is agreed to by two-thirds of the Assembly,provided that it shall give effective guarantees of its sincere intention to observe its inter-national obligations, and shall accept such regulations as may be prescribed by the League

in regard to its military, naval and air forces and armaments.
Any Member of the League may, aftor two years' notice of its intention so to do,withdraw from the LeAgue, provided that all its international obligations and all itsobligations under this Covenant shall have been fulfilled at the time of its withdrawal.

ARTICLE 2.
The action of the League under this Covenant shall be effected through the instru-mentality of an Assembly and of a Council, with a permanent Secretariat.

ARTICLE 3.
The Assembly shall consist of Representatives of the Members of the League.The Assembly shall meet at stated intervals, and from time to time as occasion mayrequire at the Seat of the League or at such other place as may be decided upon.The Assembly may deal at its meetings with any matter within the sphere of actionof the League or affecting the peace of the world.
At meetings of the Assembly each Member of the League shall have one vote, and may

have not more than three Representatives.

ARTICLE 4.
The Council shall consist of Representatives of the Principal Allied and Associated

Powers, together with Representatives of four other Members of the League. These fourMembers of the League shall be selected by the Assembly from time to time in its discretion.Until the appointment of the Representatives of the four Members of the League first selectedby the Assembly, Representatives of Belgium, Brazil and Spain and Greece shall be members
of the Council.
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With the approval of the majority of the Assembly, the Council may name additional
Members of the League whose Representatives shall always be members of the Council;
the Council with like approval may increase the number of Members of the League to be
selected by the Assembly for representation on the Council.

The Council shall meet from time to time as occasion may require, and at least once
a year, at the Seat of the League, or at such other place as may be decided upon.

The Council may deal at its meetings with any matter within the sphere of action of
the League or affecting the peace of the world.

Any Member of the League not represented on the Council shall be invited to send a
Representative to sit as a member at any meeting of the Council during the consideration
of matters specially affecting the interest of that Member of the League.

At meetings of the Council, each Member of the League represented on the Council
shall have one vote, and may have not more than one Representative.

ARTICLE 5.
Except where otherwise expressly provided in this Covenant or by the terms of the

present Treaty, decisions at any meeting of the Assembly or of the Council shall require
the agreement of all the Members of the League represented at the meeting.

All matter of procedure at meetings of the Assembly or of the Council, including the
appointment of Committees to investigate particular matters, shall be regulated by the
Assembly or by the Council, and may be decided by a majority of the Members of the
League represented at the meeting.

The first meeting of the Assembly and the first meeting of the Council shall be
summoned by the President of the United States of America.

ARTICLE 6.
The permanent Secretariat shall be established at the Seat of the League. The

Secretariat shall comprise a Secretary General and such secretaries and staff as may be
required.

The first Secretary General shall be the person named in the Annex; thereafter the
Secretary General shall be appointed by the Council with the approval of the majority of
the Assembly.

The secretaries and staff of the Secretariat shall be appointed by the Secretary General
with the approval of the Council.

The Secretary General shall act in that capacity at all meetings of the Assembly and
of the Council.

The expenses of the Secretariat shall be borne by the Members of the League in
accordance with the apportionment of the expenses of the International Bureau of the
Universal Postal Union.

ARTICLE 7.
The Seat of the League is established at Geneva.
The Council may at any time decide that the Seat of the League shall be established

elsewhere.
All positions under or in connection with the League, including the Secretariat, shall

be open equally to men and women.
Representatives of the Members of the League and officials of the League when

engaged on the business of the League shall enjoy diplomatic privileges and immunities.
The buildings and other property occupied by the League or its officials or by

Representatives attending its meetings shall be inviolable.

ARTICLE 8.

The Members of the League recognise that the maintenance of peace requires the
reduction of national armaments to the lowest point consistent with national safety and
the enforcement by common action of international obligations.

The Council, taking account of the geographical situation and circumstances of each
State, shall formulate plans for such reduction for the consideration and action of the
several Governments.

Such plans shall be subject to reconsideration and revision at least every ten years.
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After these plans shall have been adopted by the several Governments, the limits
of armaments therein fixed shall not be exceeded without the concurrence of the Council.

The Members of the League agree that the manufacture by private enterprise of
munitions and implements of war is open to grave objections. The Council shall advise
how the evil effects attendant upon such manufacture can be prevented, due regard being
had to the necessities of those Members of the League which are not able to manufacture
the munitions and implements of war necessary for their safety.

The Members of the League undertake to interchange full and frank information as
to the scale of their armaments, their military, naval and air programmes and the condition
of such of their industries as are adaptable to war-like purposes.

ARTICLE 9.
A permanent Commission shall be constituted to advise the Council on the execution

of the provisions of Articles I and 8 and on military, naval and air questions generally.

ARTICLE 1o.
The Members of the League undertake to respect and preserve as against external

aggression the territorial integrity and existing political independence of all Members of
the League. In case of any such aggression or in case of any threat cr danger of such
aggression the Council shall advise upon the means by which this obligation shall be fulfilled.

ARTICLE Il.
Any war or threat of war, whether immediately affecting any of the Members of the

League or not, is hereby declared a matter of concern to the whole League, and the League
shall take any action that may be deemed wise and effectual to safeguard the peace of
nations. In case any such emergency should arise the Secretary General shall on the request
of any Member of the League forthwith summon a meeting of the Council.

It is also declared to be the friendly right of each Member of the League to bring to
the attention of the Assembly or of the Council any circumstance whatever affecting
international relations which threatens to disturb international peace or the good under-
standing between nations upon which peace depends.

ARTICLE 12.
The Members of the League agree that if there should arise between them any dispute

likely to lead to a rupture, they will submit the matter/either to arbitration or to inquiry
by the Council, and they agree in no case to resort to war until three months after the
award by the arbitrators or the report by the Council.

In any case under this Article the award of the arbitrators shall be made within a
reasonable time, and the report of the Council shall be made within six months after the
submission of the dispute.

ARTICLE 13.
The Members of the League agree that whenever any dispute shall arise between

them which they recognise to be suitable for submission to arbitration and which cannot
be satisfactorily settled by diplomacy, they will submit the whole subject-matter to
arbitration.

Disputes as to the interpretation of a treaty, as to any question of international law,
as to the existence of any fact which if established would constitute a breach of any inter-
national obligation, or as to the extent and nature of the reparation to be made for any
such breach, are declared to be among those which are generally suitable for submission
to arbitration.

For the consideration of any such dispute the court of arbitration to which the case
is referred shall be the court agreed on by the parties to the dispute or stipulated in any
convention existing between them.

The Members of the League agree that they will carry out in full good faith any award
that may be rendered,- and that they will not resort to war against a Member of the League
which complies therewith. In the event of any failure to carry out such an award, the
Council shall propose what steps should be taken to give effect thereto.
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ARTICLE 14.
The Councii shall formulate and submit to the Members of the League for adoption

plans for the establishment of a Permanent Court of International Justice. The Court
shall be competent to hear and determine any dispute of an international character which
the parties thereto submit to it. The Court may also give an advisory opinion upon any
dispute or question referred to it by the Council or by the Assembly.

ARTICLE 15.
If there should arise between Members of the League any dispute likely to lead to a

rupture, which is not submitted to arbitration in accordance with Article 13, the Members
of the League agree that they will submit the matter to the Council. Any party to the
dispute may effect such submission by giving notice of the existence of the dispute to the
Secretary General, who will make all necessary arrangements for a full investigation and
consideration thereof.

For this purpose the parties to the dispute will communicate to the Secretary General,
as promptly as possible, statements of their case, with all the relevant facts and papers,
and the Council may forthwith direct the publication thereof.

The Council shall endeavour to effect a settlement of the dispute, and if such efforts
are successful, a statement shall be made public giving such facts and explanations regarding
the dispute and the terms of settlement thereof as the Council may deem appropriate.

If the dispute is not thus settled, the Council either unanimously or by a majority
vote shall make and publish a report containing a statement of the facts of the dispute
and the recommendations which are deemed just and proper in regard thereto.

Any Member of the League represented on the Council may make public a statement of
the facts of the dispute and of its conclusions regarding the same.

If a report by the Council is unanimously agreed to by the members thereof other than
the Representatives of one or more of the parties to the dispute, the Members of the League
agree that they will not go to war with any party to the dispute which complies with the
recommendations of the report.

If the Council fails to reach a report which is unanimously agreed to by the members
thereof, other than the Representatives of one or more of the parties to the dispute, the
Members of the League reserve to themselves the right to take such action as they shall
consider necessary for the maintenance of right and justice.

If the dispute between the parties is claimed by one of them, and is found by the
Council, to arise out of a matter which by international law is solely within the domestic
jurisdiction of that party, the Council shall so report, and shall make no recommendation
as to its settlement.

The Council may in any case under this Article refer the dispute to the Assembly.
The dispute shall be so referred at the request of either party to the dispute, provided that
such request be made within fourteen days after the submission of the dispute to the Council.

In any case referred to the Assembly, all the provisions of this Article and of
Article 12 relating to the action and powers of the Council shall apply to the action and
powers of the Assembly, provided that a report made by the Assembly, if concurred in by
the Representatives of those Members of the League represented on the Council and of a
majority of the other Members of the League, exclusive in each case of the Representatives
of the parties to the dispute, shall have the same force as a report by the Council concurred
in by all the members thereoi other than the Representatives of one or more of the parties
to the dispute.

ARTICLE x6.
Should any Member of the League resort to war in disregard of its covenants under

Articles 12, 13 or Z5, it shall ipsofadco be deemed to have committed an act of war against
all other Members of the League, which hereby undertake immediately to subject it to the
severance of all trade or financial relations, the prohibition of all intercourse between their
nationals and the nationals of the covenant-breaking State, and the prevention of all financial,
commercial or personal intercourse between the nationals of the covenant-breaking State
and the nationals of any other State whether a Member of the League or not.
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It shall be the duty of the Council in such case to recommend to the several Govern-
ments concerned what effective military, naval or air force the Members of the League
shall severally contribute to the armed forces to be used to protect the covenants of the
League.

The Members of the League agree, further, that they will mutually support one another
in the financial and economic measures which are taken under this Article, in order to
minimise the loss and inconvenience resulting from the above measures, and that they will
mutually support one another in resisting any special measures aimed at one of their number
by the covenant-breaking State, and that they will take the, necessary steps to afford
passage through their territory to the forces of any of the Members of the League which are
co-operating to protect the covenants of the League.

Any Member of the League which has violated any covenant of the League may be
declared to be no longer a Member of the League by a vote of the Council concurred in by
the Representatives of all the other Members of the League represented thereon.

ARTICLE 17.
In the event of a dispute between a Member of the League and a State which is not

a Member of the League, or between States not Members of the League, the State or States
not Members of the League shall be invited to accept the obligations of Membership in the
League for the purposes of such dispute, upon such conditions as the Councii may deem
just. If such invitation is accepted, the provisions of Articles 12 to 16 inclusive shall be
applied with such modifications as may be deemed necessary by the Council.

Upon such invitation being given the Council shall immediately institute an inquiryinto the circumstances of the dispute and recommend such action as may seem best and
most effectual in the circumstances.

If a State so invited shall refuse to accept the obligations of Membership in the League
for the purposes of such dispute, and shall resort to war against a Member of the League,
the provisions of Article 16 shall be applicable as against the State taking such action.

If both parties to the dispute when so invited refuse to accept the obligations of
Membership in the League for the purposes of such dispute, the Council may take such
measures and make such recommendations as will prevent hostilities and will result in the
settlement of the dispute.

ARTICLE i8.
Every treaty or international engagement entered into hereafter by any Member of

the League shall be forthwith registered with the Secretariat and shall as soon as possible
be published by it. No such treaty or international engagement shall be binding until
so registered.

ARTICLE 19.
The Assembly may from time to time advise the reconsideration by Members of the

League of Treaties which have become inapplicable and the consideration of international
conditions whose continuance might endanger the peace of the world.

ARTICLE 20.
The Members of the League severally agree that this Covenant is accepted as abro-

gating all obligations or understandings intr se which are inconsistent with the terms thereof,
and solemnly undertake that they will not hereafter enter into any engagements incon-
sistent with the terms thereof.

In case any Member of the League shall, before becoming a Member of the League have
undertaken any obligations inconsistent with the terms of this Covenant, it shall be the duty
of such Member to take immediate steps to procure its release from such obligations.

ARTICLE 21.

Nothing in this Covenant shall be deemed to affect the validity of international
engagements, such as treaties of arbitration or regional understandings like the Monroe
doctrine, for securing the maintenance of peace.
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ARTICLE 22.

To those colonies and territories which as a consequence of the late war have ceased
to be under the sovereignty of the States which formerly governed them and which are
inhabited by peoples not yet able to stand by themselves under the strenuous conditions
of the modern world, there should be applied the principle .hat the well-being and develop-
ment of such peoples form a sacred trust of civilisation and that securities for the performance
of this trust should be embodied in this Covenant.

The best method of giving practical effect to this principle is that the tutelage of such
peoples should be entrusted to advanced nations who by reason of their resources, their
experience or their geographical position can best undertake this responsibility, and who
are willing to accept it, and that this tutelage should be exercised by them as Mandatories
on behalf of the League.

The character of the mandate must differ according to the stage of the development of
the people, the geographical situation of the territory, its economic conditions and other
similar circumstances.

Certain communities formerly belonging to the Turkish Empire have reached a stage
of development where their existence as independent nations can be provisionally
recognised subject to the rendering of administrative advice and assistance by a Mandatory
until such time as they are able to stand alone. The wishes of these communities must
be a principal consideration in the selection of the Mandatory.

Other peoples, especially those of Central Africa, are at such a staga that the Mandatory
must be responsible for the administration of the territory under conditions which will
guarantee freedom of conscience and religion, subject only to the maintenance of public
order and morals, the prohibition of abuses such as the slave trade, the arms traffic and the
liquor traffic, and the prevention of the establishment of fortifications or military and naval
bases and of military training of the natives for other than police purposes and the defence
of territory, and will also secure equal opportunities for the trade and commerce of other
Members of the League.

There are territories, such as South-West Africa and certain of the South Pacific
Islands, which, owing to the sparseness of their population, or their small size, or their
remoteness from the centres of civilisation, or their geographical contiguity to the territory
of the Mandatory, and other circumstances, can be best administered under the laws of the
Mandatory as integral portions of its territory, subject to the safeguards above mentiobed
in the interests of the indigenous population.

In every case of mandate, the Mandatory shall render to the Council an annual report
in reference to the territory committed to its charge.

The degree of authority, control, or administration to be exercised by the Mandatory
shall, if not previously agreed upon by the Members of the League, be explicitly defined
in each case by the Council.

A permanent Commission shall be constituted to receive and examine the annual
reports of the Mandatories and to advise the Council on all matters relating to the
observance of the mandates.

ARTICLE 23.
Subject to and in accordance with the provisions of international conventions existing

or hereafter to be agreed upon, the Members of the League:
(a) will endeavour to secure and maintain fair and humane conditions of labour for

men, women, and children, both in their own countries and in all countries to
which their commercial and industrial relations extend, and for that purpose
will establish and maintain the necessary international organisations ;

(6) undertake to secure just treatment of the native inhabitants of territories under
their control ;

(c) will entrust the League with the general supervision over the execution of agree-
ments with regard to the traffic in women and children, and the traffic in opium
and other dangerous drugs;

(d) will entrust the League with the general supervision of the trade in arms and
ammunition with the countries in which the control of this traffic is necessary
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in the common interest ;
(e) will make provision to secure and maintain freedom of communications and of

transit and equitable treatment for the commerce of all Members of the League.
In this connection, the special necessities of the regions devastated during the
war of 1914-I918 shall be borne in mind;

(I) will endeavour to take steps in matters of international concern for the prevention
and control of disease.

ARTICLE 24.
There shall be placed under the direction of the League all international bureaux

already established by general treaties if the parties to such treaties consent. All such
international bureaux and all commissions for the regulation of matters of international
interest hereafter constituted shall be placed under the direction of the League.

In all matters of international interest which are regulated by general conventions
but which are not placed under the control of international bureaux or commissions, the
Secretariat of the League shall, subject to the consent of the Council and if desired by the
parties, collect and distribute all relevant information and shall render any other assistance
which may be necessary or desirable.

The Council may include as part of the expenses of the Secretariat the expenses of any
bureau or commission which is placed under the direction of the League.

ARTICLE 25.
The Members of the League agree to encourage and promote the establishment and

co-operation of duly authorised voluntary national Red Cross organisations having as
purposes the improvement of health, the prevention of disease and the mitigation of suffering
throughout the world.

ARTICLE z6.
Amendments to this Covenant will take effect when ratified by the Members of the

League whose Representatives compose the Council and by a mnajority of the Members of
the League whose Representatives compose the Assembly.

No such amendment shall bind any Member of the League which signifies its dissent
therefrom, but in that case it shall cease to be a Member of the League.

Annex.

I. ORIGINAL MEMBERS OF THE LEAGUE OF NATIONS SIGNATORIES OF
THE TREATY OF PEACE.

UNITED STATES OF AMERICA.
BELGIUM.
BOLIVIA.
BRAZIL.
BRITISH EMPIRE.

CANADA.
AUSTRALIA.
SOUTH AFRICA.
NEW ZEALAND.
INDIA.

CHINA.
CUBA.
ECUMDOR
FRANCE.
GREECE.
GUATEMALA.

HAMT.
HEDJAZ.
HONDURAS.
ITALY.
JAPAN.
LIBERIA.
NICARAGUA.
PANAMA.
PERU.
POLAND.
PORTUGAL.
RouMANIAu
SERB-CROXT-SLOVENE STATE.
SIAM.
CZECHO-SLOVAKIA.
URUGUAY.
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STATES INVITED TO ACCEDE TO THE COVENANT.
ARGENTINE PEPUBLIC. PERSIA.
CHIL. SALVADOR.
COLOMBIA. SPAIN.
DENMARK. SWEDEN.
NETHERLANDS. SWITZERLAND.
NORWAY. VENEZUELA.
PARAGUAY.

IH. FIRST SECRETARY GENERAL OF THE LEAGUE OF NATIONS.
The Honourable Sir James Eric DRUMMOND, K.C.M.G., C.B.
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TWENTIETH PLENARY MEETING
Monday, December 13th, 1920, at ten o'clock

President : M. HYMANS

difficulties which had led to the failure of all the previous
committees and all former international conferences. For
the first time, a complete scheme, which was an organic
whole, was presented to the world.

This scheme was sent to the Council of the League. In
considering the scheme the Council did not think it should
regard itself as a second Committee set above the first,
and oppose a legal knowledge which it did not possess to that
of those who had drawn up the scheme. The Council merely
examined the general outlines of the draft submitted to it,
and emphasized certain points which might possibly give
rise to a discussion of general principles.

PRESENTATION OF THE REPORT OF COM- This examination by the Council resulted in certain modifi-
cations of the scheme, particularly so far as the compulsoryMITTEE No. III ON THlE PERMANENT COURT jurisdiction of the Court was concerned. I will leave our dis-

OF INTERNATIONAL JUSTICE. tinguished rapporteur to deal with this question. The Council
confined itself in this examination to the main points which

The PRESIDENT. were specially discussed, and save for a few slight amend-
Translation ments it adopted the-scheme of the Committee of Jurists

as a whole, and submitted it for discussion by you.The first item on the Agenda is the debate on the conclu- The Third Committee of the Assembly, to which the draft
sions of the Report of the Third Committee on the Establish- was referred, pursued the same line of thought as the
ment of a Court of International Justice (Annex A, Council. It considered that the draft of the Committee of
page 457.) M. Bourgeois, the Chairman of the Third Commit- Jurists should be a fundamental and indestructible basis
tee, and M. Hagerup, its Rapporteur, will come to the platform. for its deliberations. It appointed a sub-committee of

ten members, in which, by a happy chance, it was able to
M. Leon BOURGEOIS (France). bring together five of us who had served on the Hague
Translation : Committee and five others of our colleagues. The investiga-
I in no way intend, Gentlemen, to trespass on the domain tion was thus continued by a close collaboration between

of our friend the Rapporteur, to whom I intend to leave those who had prepared the scheme at the Hague and those
the entire discussion of the scheme of organisation which who were here to judge of its value ....
has been laid before you, and of all its provisions. (For the
Protocol and Statute of the Permanent Court see Annex Dr. HAGERUP (Norway), Rapporteur.
B, page 468.) I think, however, that the Chairman of the Third Translation:
Committee, who was also the Rapporteur to the Council on
the scheme for a Court of justice, should give the Assembly Mr. President and Gentlemen, I will bring to your notice
some preliminary explanation of the circumstances under the most important modifications made by the Committee
which this scheme is now submitted, in the scheme of the Council. These few explanations are

As long ago as February, the Council, whose duty it was the more necessary as the report of the Committee was only
under Article 14 of the Covenant to prepare a scheme for an distributed yesterday ...
International Court, decided to constitute a Committee of I now come to the last and most important point, the com-
Jurists. These Jurists, who were chosen from among the petence of the Court. We thought that we ought not
most eminent legal authorities in the world, were instructed radically to.alter the system adopted by the Council in the
to prepare a draft scheme. I am happy to say that some of Brussels draft.
the members of this Committee are also in this Assembly, We have slightly modified the article in order to make it
and among them our Rapporteur, the Chairman of the Sub- clearer. As we have made no fundamental change, I will
Committee of the Third Committee, M. Hagerup. not go further into this matter.

The Committee of Jurists met at the Hague. Why at the
Hague ? Because it seemed desirable to show that the
Conferences of 1899 and 1907 had not been forgotten. It
is important, in the interests both of justice and expediency,
not to break the connection between what has been accom-
plished by the Conferences of the Hague and what is being
accomplished to-day by the League of Nations. The two
tasks are continuous; the second completes the first; and
both together form one whole.

The Committee of Jurists met at the Hague, examined the
whole problem, and drew up, by unanimous agreement,
a draft of the Statute for a Permanent Court. Thisscheme,
a work of considerable importance, solved some of the

I must, however, draw your attention to the addition
which has been made. Though in a general way compulsory
jurisdiction is limited in accordance with the scheme reco-
mended by the Council, States which are disposed to allow
to compulsory jurisdiction a scope wider than that sanc-
tioned in the scheme are at liberty to conclude agreements
between themselves for that purpose.

The Committee has adopted the admirable proposal made
by M. Fernandes, the Brazilian Delegate. This proposal is
in conformity with the idea supported by M. Huber, the
Swiss Delegate, during the Hague Conference of 1907. It
consists in enumerating in the Article upon the competence
of the Court, the cases in which compulsory jurisdiction shall
apply. This enumeration appears in Article 36 of the scheme
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before you. It includes the interpretation or a treaty,
and of international law, questions of reparation, and the
enquiry into actions likely to involve the breach of an
international engagement.

Thus a State A can, at the moment of the ratification
of the Protocol of the Statute of the Court, or later, declare
that in its relations with a State B or a State C, it will accept
the cmpulsory jurisdiction of the Court in all these questions,
under condition of reciprocity.

This solution meets to a large extent the wishes of those
who desire the principle of compulsory jurisdiction main
tained. For the moment the principle cannot be universally
imposed, but it can be applied to all those States which
declare themselves ready to accept it.

I have now dealt with the essential modifications of the
scheme itself. I do not think I should waste the time of the
Assembly on other modifications which affect details rather
than the general form of the scheme ...

I should like, Gentlemen, to make one other remark.
Many critics-less in this Assembly than outside it-will
consider that we have spent too much time on mere questions
of form. But they do not realise that a work like this we are
undertaking must be put together stone by stone. We are
far from thinking that what we have accomplished is perfect.
Humanity itself is imperfect. But progress will be attained
by the further development of this institution. If there are
critics who despair of success I hope that those whose ears
are keener will catch, as they look upon this scaffolding,
the sound of the hammer of the workmen labouring to build
a sublime edifice which cannot be finished in a day but the
completion of which will be our final ambition and our highest
hope. Then we shall find a spot where might shall have
ceased to be right and where the great words of Mirabeau,
uttered a hundred years ago, will be realised :-" Un jour le
droit deviendra le souverain du monde.a (Loud applause.)

M. LODER (Netherlands).

The third and last principle is that of compulsory juris-
diction. I will again recall what happened in 1907.

The Permanent Court of Arbitration at the Hague had
been founded, and unsuccessful attempts had been made
to agree on a Court of Arbitral Justice. All were agreed
on a principle of the first importance. Here is the text of
the declaration :

"The Conference is unanimous:
"(I) In admitting the principle of compulsory

arbitration ;
"(2) In declaring that certain disputes, especially

those relating to the interpretation and application of
the provisions of international agreements, may be
submitted to compulsory arbitration without any
restriction.'"

This, I repeat, was in 1907.
The ten jurists thought that twelve years after the vote

of 1907 the idea of compulsory jurisdiction was now at last
about to be realised. They examined Articles 12, 13 and
15 of the Covenant, which only provided for arbitration;
they read Article 14, which constituted a Court ; they ob-
served that this Article no longer spoke of arbitration but
of international justice, and they deduced from this that the

great step forward had now been made. They believed that
henceforth men could be sure that in the last resort justice
would always be done, even against the will of those who
might desire to impede it.

They were mistaken.
We, younger and more impetuous, have found ourselves atissue with the great States in the Council, older and perhaps

wiser than we. They have deleted our Articles 33 and 34
and -replaced them by the Articles that are before you;
they have eliminated compulsory jurisdiction, even in the
form we suggested, restricted and surrounded as it was by
special safeguards.

What have we done in the Committee ? What are we
about to do ? We have yielded to your desires. We have
yielded because we saw that fundamentally everyone was
agreed on the third principle also.

It has not been said that we were mistaken, that our
system was wrong, that it was worthless, and that com-
pulsory jurisdiction .between States was impracticable.

On the contrary, we were told, and I heard it in our
Committee from Lord Robert cecil and from Sir Cecil
Hurst : " Do not be anxious ; we agree on principles; we
hope that the day will come when your desires will be
realised. But that day has not yet come; the time is not
yet ripe to take such an important step forward. At present
it would be dangerous to cite a State before the Court
against its will."

Arguments based on Article 14 of the Covenant accom-
panied these assertions. I will not waste your time with
juridical arguments which now are of secondary value. The
real argument is the political one. "The time is not yet ripe."
We replied by yielding our position. We said : "You think
that we are going too fast, and you have laid your hand on
the reins to restrain us and to make us go more slowly.
Well, we will go more slowly if you desire, even to the
point of almost losing an opportunity of going forward. You
desire that to-day shall be yours ; to-day, therefore, shall be
yours; but to-morrow wil! be ours."...

TWENTY-FIRST PLENARY MEETING

Monday, December 13th, 1920, at four o'clock

M. WELLINGTON KOO (China). - On behalf of the
Chinese Delegation I approve the able Report of theThird
Committee now before us, and hope that the Assembly will
adopt it to-day, because its adoption will place the long-
hoped-for Court of International Justice within the reach
of mankind-a Court which may be a pillar of support in
the great edifice of universal peice which we all want to see
built up and for ever maintained.

At the same time I wish to associate myself fully withmy
colleagues in voicing their sentiments in favour of compulsory
jurisdiction, and to express my further hope that all the
Members of the League, and other States as well, may see
their way, when signing or ratifying the protocol referred to
in Article 36 of 1he Draft Statute, to declare their acceptance
of compulsory jurisdiction. My hope is all the more earnest,
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because China's faith in the ultimate supremacy of reason as
contrasted with force is unbounded. Moreover, the com-
pulsory jurisdiction referred to in Article 36 of the Draft
Statute is not of an all-embracing nature, but, on the con-
trary, is expressly limited to certain classes of questions, which
are all of a justiciable character. I believe, therefore, that
concerted recognition of compulsory jurisdiction in these
questions would constitute a modest but very desirable
beginning in our common effort to discourage the use of
force in international dealings, and to extend the reign of
law everywhere in the family of nations.

M. POLITIS (Greece).
Translation :
It is my duty, Gentlemen, to bear witness here in public

to the spirit in which the Draft Statute which is before you
was drawn up by those who were called to work upon it,
by the Council of the League, by the Third Committee, and,
finally, by the Sub-Committee of the Third Committee.

In all cases exhaustive discussions took place. Opinions
were expressed, convictions were opposed to each other,
and, finally, an agreement was reached regarding the great
object in view, which was that of establishing, as soon as
possible, a really Permanent Court of a truly judicial nature.

To this end sacrifices have been made, sacrifices not of
convictions but of their immediate realisation. These sacri-
fices are the more appreciable, as those who made them
professed beliefs of which they had long been convinced,
beliefs which did them every honour, and by which they
set great store.

it is well that this should be stated here, and that these
facts should be asserted and known, for this morning words
have been uttered which might have the result of diminishing
the value of the work which we are seeking to develop at
this moment.

It has been said that a great majority favourable to the
principle of compulsion has submitted to a small minority
which did not desire compulsion. It has been likewise
said that in the work which we are accomplishing we are
making a denial of justice.

I beg to point out that these are oratorical exaggerations.
Our hand has not been forced ; it would be inaccurate and
unjust, and even, I would add, liable to lead public opinion
astray, were we to let people believe that an obstinate
minority refused to yield, as it should have done, to the
opinion of the majority. This is not a correct version of
what occurred. There was no majority which submitted
to the rule of the minority ; that wouldhave been illogical
and contradictory. A unanimous opinion was arrived at
because it was understood that unanimity was the only means
of attaining immediately the possible minimum ; that is
to say, a Permanent and Judicial Court which, however,
should not at present be compulsory. This must be said and
repeated, for we must nit allow the idea to obtain credit
that the partisans of the immediate realisation of obligation
are swayed by selfish sentiments or are not doing their
best.

The obligation of recourse to a Court is above all a question
of confidence; and confidence either does or does not
exist. It may be general, it may be particular, it may
exist in regard to certain States and may not exist in
regard to others. That is a fact, and it would be exceed-
ingly dangerous not to take it into account. So long as
there exist countries where confidence in all other countries
does not yet exist, it was impossible to ask them entirely
to surrender their freedom of action. The wisest course

was to collaborate with these countries in what was
immediately realisable, and to show confidence in them in
order that they themselves may have confidence in others.
In order that this confidence, which to-day is lacking in
certain quarters, might come into existence, we must get
the Court of Justice into operation as soon as possible. The
credit it will acquire, the proofs it will give of its impartiality,
and of its good administration of international justice, will
conquer the last opposition. Confidence will become general,
as it were by magic, and what appears impossible to us
to-day will come into being. This Court will then be given
a wide compulsory jurisdiction. ...

M. SCHANZER (Italy).
Translation :
The new international law created by the Covenant of

the League of Nations is finding to-day its logical and juri-
dical expression in the institution of the Permanent Court
of International Justice. No law can exist without being
enforced, and law becomes more perfect as the means of
enforcing it become more perfect. The ideal towards which
we are striving is that some day differences between nations
should be settled by the award of judges. To-day, we are
taking an important and decisive step towards the realisa-
tion of this supreme ideal of human civilisation and pro-
gress. The solenin resolution by which the Assembly is
about to consecrate the scheme for the Permanent Court
of International Justice will, I hope, mark the starting-
point of a new era in the history of nations. I have the
greatest hopes that the Governments will ratify, as soon
as possible, the scheme for a Permanent Court, and that
the latter will enter on its duties with the shortest possible
delay. If, as will doubtless happen, the Court of Inter-
national Justice is able immediately to win the full con-
fidence of the nations by its wisdom, by its absolute inipar-
tiality, by its calmness of judgment, it will be easy to attain
the end we have in view, which is to transform the optional
jurisdiction of this Court into a compulsory jurisdiction.

Mr. BALFOUR (British Empire).-Mr. President, I should
not have intervened, even for the very few moments during
which I propose to detain you, had it not been that by im-
plication, and sometimes I think by more than implication,
it has been suggested that some of the Great Powers-France,
I think, has been mentioned, and Great Britain has been
mentioned-have proved themselves an obstruction in the
full development of the.Court of Justice which we all desire
to see established. I have no right to speak, and I do not
propose to speak, in defence of France. M. Bourgeois ha
himself to-day admirably spoken in defence of the project
now before you, but on behalf of my own country I desire
to say that those who will look back on the history of the
last generation, or two generations, in an impartial spirit,
will, I think, admit that no country has done more to pro-
mote the whole principle of arbitration and legal or quasi-
legal decisions upon matters of international differences than
have the various members of the British Empire.

That being so, I do not think any defense is required
for the attitude which we have taken up in this matter.
It is quite true that we are ardent supporters of the idea
of an International Court of Justice. It is quite true
that we desire to see the applications to that Court made
voluntarily and not compulsorily. That is not because we
desire to discourage the movement in which we have taken
part, not because we desire to check its extension to the
furthest practicable fields, but because we are convinced, as
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the eloquent speaker who has just preceded me, and others, M. TAMAYO (Bolivia).
have pointed out, that if these things are to be successful they
must be allowed to grow. If they are to achieve all that their ...

framers desire for them, they must be allowed to pursue that At this moment, you desire to give us an arbitration
natural development which is the secret of all perwanent which shall be only optional. This means only a promise
success in human affairs, and not least in that part of human of justice and not justice itself. You are promising us justice
affairs which deals with politics, for to-morrow, but you are not giving it us to-day. You are

on the wrong track. The edifice of which you are laying
Remember that this Court is set up to administer a system the foundations is condemned to destruction if you continue

of international law. International law itself is a changing
and a growing subject. There is no provision-fortunately,
perhaps-within the limits of the Covenant, for changing. M. MOTTA (Switzerland).
and reforming international law, and this Court is brought Translation:
into existence not to change it or to reform it, but simply I proclaim, Gentlemen, the adherence of Switzerland - an
to administer it. Therefore you may find yourselves, or adherence arising out of her conviction, and, I might almost
some nation in the course of time may find itself, in the po- say, her enthusiasm, if such an expression be permitted me -
sition that a rigid interpretation of what may be an anti- to the proposal submitted to the Assembly. I must, however,
quated system of international law, which would never be put forward three observations on points which appear to me
accepted or embodied in any authoritative code or authori- to be of capital importance.
tative work if all the circumstances were understood, never- Above all, Gentlemen, I note with the greatest satisfaction
fheless has to be.administered by a Court which, in admi- that the proposal proclaims the great principle of the equa-
nistering it with strict regard to the laws with which it has lity of all States in questions of international justice. The Se-
to deal, but without any power of achieving that larger cond Hague Conference witnessed the abandonment of a far-
vision which is sometimes given to statesmen and politicians, reaching scheme because this principle, to which I have just
may affect interests so profoundly concerning the very referred,, was unable to triumph at that time. I note that to-
existence of that State, that your whole machine would be day the obstacles have been removed, and I am anxious, in
destroyed before that State would submit itself voluntarily this connection, to render a deserved tribute to the great States
to legal destruction. which have been willing this time to recognise the equality of

I do not think such cases are likely, but who among you all the other States. I see in this, in the first place, the victory
will venture to say that they are impossible ? Who among and the triumph of moral force. I see a sign of the new spirit,
you will venture to say that if this system be made compulsory and the clearest proof of the progress of justice.
such a case as I have indicated might not occur ?

The very thought that it might occur will throw dis- I desire to make another observation, and I beg you not
credit on your system, unless you allow some possible to consider what I am going to say as the expression of a
safety-valve. Proceed, therefore, in this case as in all foolish desire to glorify my country in this debate. For
other cases, with care and with caution. Look back upon my part I welcome Article 36, which I consider to be in
the past, and take encouragement from the past for the the nature of a compromise. I think that it is the best
future. What does the past show you ? More and more possible one in view of the present situation.
new classes of cases are being brought within the juris- Various systems of an opposing nature have been sug.
diction of such a Court as that which you wish to esta- gested, in order to realise the idea of international justice.
blish. Why. not leave that natural wholesome process The first system would have consisted in creating a general
to develop itself ? More and more you will find that as this understanding between all the countries with a view to
Court gains the public confidence, the confidence of nations setting up a tribunal with powers of compulsory jurisdiction.
in all parts of the earth, more and more classes of cases will be That would have been the ideal, but the present state of
brought within its jurisdiction; more and more readily will the human society is still unfavourable to its realisation.
various countries of the world be glad to put their disputes The second system is that which has already been adopted
before it, whereas if in a spirit too hasty and too impetuous by several States on various occasions, and which con-
you try and force into this mould, as yet imperfectly framed, sists in treaties to ensure compulsory arbitration. Alas,
the whole fabric of what you conceive to be a completed and experience has shown that this system is irrevocably con-
perfect system, the result will be that the mould itself will demned to be unproductive, no matter with what good
break under the stress of new circumstances and changing intentions it is started.
conditions. So far from having served the interests of Finally, there remained the intermediary method chosen
international justice, you will have inflicted what may prove by the Committee. Now, Gentlemen, this system was. sug-
iteaatal blowju pon the gaes intrumenat w h the gested by Switzerland in 1907 at the Second Hague Con-to be a fatal blow upon the greatest instrument which the ference, and that is why I referred just now to the adherenceworld has ever yet been able to contrive for seeing that o ycutyt h rpslsbitdt s eiu
international justice is carried out. of my country to the proposal submitted to us. Serious

obstacles prevented the adoption of this system.
These observations of mine, I am sure, will not be misunder-

stood. They are uttered by the representative of a country It is no longer necessary to conclude private conven-
which, I boldly say, has been in the very forefront of this tions. It is enough if States announce, by means of a pro-
movement. They are uttered, not with the desire of checking tocol, that they accept compulsory jurisdiction in all ques-
the powth of this great movement in favour of international tions, or only in some ; a chance is thus offered them to
justice, but because I conscientiously believe, and I speak show their good intentions, and in this way it is possible
for a country which conscientiously believes, that the true for them to avail themselves of international justice in some
path of progress is the path of gradual, steady, wise and whole- cases, and to do without it in others, it is not an idel
some development, and I trust the Assembly of the League of system ; it is a rational system in a state of evolution which
Nations will never allow itself, in a moment of impatience, to is preparing for the future. For my part, I hope that Ar-
depart from the only true path of safety and success. tide 36, however imperfect it may be, will be the starting-

point of a great movement towards freedom, out of which
will arise universal compulsory jurisdiction.
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M. HAGERUP (Norway).
Translation :
Without reopening the general discussion I would like

to make a few remarks on the amendments which have
been put forward and the objections which have been raised
by the various speakers.

The Delegate from Panama has moved an addi-
tional Article concerning the enforcement of the Court's
decisions. He asks that the Court should itself suggest
what coercive measures should be taken against parties
who fail to conform to the decisions given by it.

This question has been discussed both in the Sub-Com-
mittee and in the Committee itself. It has also been the
subject of amendments submitted by the Argentine Delega-
tion, and, under a slightly diffeient form, by the Italian
Delegation.

We have thought it best to keep within the provisions
laid down by the Covenant. We considered that it fol-
lowed as a matter of course that coercive measures in con-
nection with judgments of the Court would be the same
as those contemplated in regard to the general obligations
which arise under the Covenant.

I would add, moreover, that in my opinion it would be
more in conformity with the spirit and the letter of the
Covenant to entrust the Council, rather than 'the Court,
with the duty of deciding what coercive measures should
be employed ...

M. Lkon BOURGEOIS (France).
Translation :
In view of the lateness of the hour I will take care not to

make a long speech, and if I ask permission to say a few
words to you, it is not in my capacity as Chairman of the Third
Committee. It is rather as one of the old and original de-
fenders of the cause of compulsory arbitration that I intervene,
not in order to obtain a unanimous vote, which appears
to me to be already assured, but in order that this vote should
not be considered as a concession made because it cannot
be avoided. I should like it to be considered as an agreement
freely arrived at amongst men equally devoted to the same
cause, who may have differed with regard to questions of
method, but who are united both as to the object to be attained
and the will to attain it as rapidly ind in as serious a manner
as possible. . ..

You will tell me, I know,, that, unfortunately, measures
of enforcement are lacking. In the case of those who refuse,
I will not say to understand, but to observe the period of
time during which it is possible for them to take up arms,
it is difficult to take measures of enforcement. None the
less, the absolute principle is clearly laid down. I admit

that war has not been abolished. The Covenant was not
intended to accomplish this, and it has not accomplished it.
On the other hand, no distinction is now made between
the causes of disputes which may divide the States. No
matter what may be the causes of the conflict, no matter
how serious the conflict may be, there is an obligation (and
I would say the more serious the dispute is, the greater the
obligation) on the part of the States to submit, in the first
place, to a process of peaceful settlement the dispute which
is endangering peace. This is no small matter.

With regard to the compulsory character of recourse to the
Court, it is unnecessary for me to remind you that there are
various channels-the Council, arbitration by the Court,
arbitration undertaken at the wish of the parties concerned,
and, finally, the Permanent Court. These are the different
channels open to the choice of the parties ....

We did not wish for delay, because, I repeat, the thing
which will most advance the cause of compulsory justice is
the confidence of the nations in the working of that justice.
If this confidence is to be gained, the Court must be created
and created without delay. It must live, it must deliver
judgment, it must lay down the law, it must compel respect
from all. If we wait because an amendment to the Covenant
is necessary to give the Court full compulsory competence,
we shall wait for a year; and, during this time, what will
mankind think of the ineffectiveness of our attempts?
Acta non verba, as was said just now. If we postponed the
working of the Court for a year in order to obtain a more
complete scheme, that would imply words rather than
deeds. The deed consists in bringing the Court into exist-
ence, in giving it the opportunity to present itself into the
world, to pass verdicts and to make experiments, in the
results of which we have full confidence ...

Hitherto we have been feeling our way, but now we have a
scheme. It is incomplete in the view of some people-it
is so even in our own opinion. One thing is especially lacking
in it; I refer to the necessary measures of enforcement,
and it will always be incomplete so long as they are lacking.
Nevertheless, such as it is, it is effective; it is sufficient;
it is capable of yielding at once the results which are expected
of it.

The PRESIDENT.
Translation :
All the proposals of the Committee having been adopted,

the Statute of the Permanent Court of Justice is completed.
We can affirm, Gentlemen, that to-day we have accomplished
a great work. (Loud and prolonged applause.)
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REPORT BY M. DE BROUCKERE ON POINT l(b) OF THE PROPOSAL LAID
BEFORE THE PREPARATORY COMMISSION FOR THE DISARMAMENT

CONFERENCE BY THE FRENCH DELEGATION.

At its meeting on September 4th, 1926, the Council referred to this Committee a French
proposal relating, inter alia, to the following:

" With reference to Question V(a) 8 and V(b), the Commission considers that, in
order that a State should be able to calculate to what extent it can consent to the reduc-
tion or limitation of its armaments, it is essential to detorinine what method and what
machinery are best calculated to give help to that State when attacked.

The Commission therefore proposes to suggest to the Council :

I. That methods or regulations should be investigated which would

" (a) ...........................................
(b) Enable the Council to take such decisions as may be necessary to enforce

the obligations of the Covenant as expeditiously as possible.

I. - ORIGINS OF THE 1921 RESOLUTIONS.

1. The League took steps immediately upon its foundation to find a solution for the
problem with which we are now dealing. The Council instructed the Secretary-General to
draw up a report on the matter, which was presented at the San Sebastian session in August
1920. This document reveals preoccupations whose similarity with those underlying the
present French proposal is deserving of attention.

The following passage occurs in the report :

" The use of this weapon " (the economic weapon) " is in certain circumstances a
specific duty imposed by Article 16. This duty cannot be effectively carried out without
great loss of efficiency unless there has been considerable previous preparation before the
time at which action is required. "
The report, which still constitutes a most instructiye document, then deals with the main

provisions of the article and endeavours to define the scope and determine the part to be
played by the Council. Owing, however, to the number and complexity of the questions
still remaining doubtful, and owing to the considerable work of organisation which appeared
to be necessary, the Secretary-General suggested the appointment of " an International
Blockade Commission ", possessing extremely extensive powers in that it would be respon-
sible for " studying the problem and settling the general plan of action, the organisation o/
the more permanent machinery required and the principles on which it should work ".

2. The Secretary-General's conclusions formed the subject of a report by M. Tittoni
to the Council. The eminent representative of Italy defined the four conditions necessary
for the proper application of Article 16 :

(a) The measures to be taken must " be decided by common agreement and applied
simultaneously in all the different countries ".

(b) " They should be closely co-ordinated, and their co-ordination can only be
realised if the States come to a previous agreement as to the necessary legislative and
executive steps which must be taken. "
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(c) " Organisations must be established which can ensure this immediate and
perfect co-operation between the different countries as soon as the measures laid down
in Article 16 have to be taken. "

" It must also be possible to control the complete application of the coercive weapon
in view until such moment as it becomes useless. "

(d) " These organisations should be able to take all useful steps to enable the
Members of the League to give each other mutual support in the general interest, and at
the same time to minimise the loss and inconvenience which the blockade might entail
for each of them. "
Co-operation, co-ordination, mutual assistance, supervision - these are the results to

be obtained through the activities of the permanent organt which it is proposed to appoint
once the exhaustive study of the problem has been concluded. The Council, adopting the
conclusions of the two Rapporteurs, accordingly passed the following resolution

The Council decides to place upon the agenda of the first Assembly of the League
of Nations the consideration of the necessary measures to ensure the application of
Article 16 of the Covenant. With this aim in view, it will propose to the Assembly
that, as a preliminary measure, an InternationalBlockade Commission should be appointed
under the authority of the first -Assembly for the purpose of studying the problem
and settling the general plan of action, the organisation of the more permanent machin-
ery required and the principles on which it should work.

The time has not yet come to discuss in detail the, results of this lengthy work which
has been so conscientiously carried out. It may simply be noted that, during the session,
the problem under consideration assumed a somewvhat different aspect. The' starting-point
had been Article 16 as drafted by the authors of the Covenant, and an endeavour had been
made to determine.the most satisfactory rules for its applfcation. Certain rules had then
been conceived the effect of which should, in the mind of thosd responsible for them, have
been most satisfactory, but which were not entirely consistent with parts of the text, An
endeavour was then made to obviate thig difficulty by a system of interpretation which was
in certain cases somewhat bolo. It had then been. decided' that the best solution of the
difficulty was to modify Article 16 itself by means of amendments referring to various provi-
sions of that article. The result was that, after having sought to find rules to fit the text
an attempt was finally made to find a text to fit the rules.

Any attempt to revise the Constitution of the League must always be a delicate matter
and it may b6 readily imagined that the first Assembly was loath to take a precipitate deci-
sion. It accordingly accepted the Council's recommendation to appoint a Blockade Com-
mission to continue a study which thetrecent discussions had not exhausted. It should ne
noted, however, that the powers which it conferred on this Commission were far less exten-
sive than those at first suggested by the Secretariat and the Council. The Commissiun wa3
simply instructed :

" To consider the application of Article 16 of the Covenant; the Committee will
report to the Council, which shall place the conclusions before the Assembly at its next
session, for their acceptance, rejection or amendment, without prejudice to any
action that may have been provisionally taken upon them."

5. At the same time we have in the report of the Blockade Commission the- preliminary
draft of what was to form, some weeks later, the " 1921 resolutions ". In order TAoroughly.
to understand these, it is necessary to follow them from the beginning, through their various
successiie stages-and these 'stages' are&particularly' numerous. Thdy .were: lis.id durinig
the second ordinary session of the Assembly before a Sub-Committee composd 6f k-A'guero
(Cuba), M. Huber (Slwitzerland), M. Oka (Japan), M. Poullet (Belgium), M. :Sch nz'er (Italy)
and M. Viviani (France); on tw 'occasions before the Third Committee lefoWd'tli -First
Committee ; and also, on two ocdasions,, before the Assembly. At each stage of the p:to8edings
we found one and sometimes more versions of the text. One is struck, onr."dipiriigthem,
by the wide differences between them, and one finds that, during the c'bise bUfthese impor-
tant preliminiary proceedings, the same thesis was resumed and abaftdoned'seveial times.
The extreme difficulty of the subject explains this hesitation. It also explains the anxiety
of the authors of these resolutions to submit them only as suggestions admitting of- aniend-
nient and essentially provisional in character.
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Before proceeding to examine the resolutions in detail, it may perhaps be well to
consider for a moment what this provisional and indicative character implies.

II. - THE 1921 RESOLUTIONS CONSTITUTE PROVISIONAL, RECOM.MENDATIONS.

1. Rules as important.and as carefully studied as those of 1921 and submitted under the
patronage of such eminent authorities are undoubtedly deserving of the greatest considera-
tion and deference. Members of the League would obviously consult them if they found
it necessary to determine their attitude in the emergencies named in Article 16. It should
be noted, moreover, that the Council has already set the example. By a resolution dated
January 10th, 1922, it instructed the Secretary-General to inform the Members of the League
that tie Council will certainly be guided by the rules recommended by the Assembly, so far
as they relate to the Council's action, should the necessity for such action arise before the
final rules have been established.

This resolution and the, reference which it contains to the provisional character of the
second Assembly's recommendations were the result of the following declaration which was
placed by the Assembly itself before its resolutions

" The resolutions and the proposals for amendments to Article 16 which have been
adopted by the Assembly shall, so long as the amendments have not been put in force
in the form required by the Covenant, constitute rules for guidance which the Assembly
recommends, as a provisional measure, to the Council and to the Members of the League
in connection with the application of Article 16.

5. Is there any need to discuss at length the theory according to which the amendments,
though not ratified, retain nevertheless their value as an " interpretation" of Article 16 ?

Anybody who dares to re-read the reports of the 1920 and 1921 discussions will see that
the first attempt to make the proposed rules of action applicable did indeed take the form
of certain special interpretations of the text. In every case, however, it was -ultimately
recognised that these suggested interpretations conflicted with certain .formal expressions
in Article 16.. Each of the four amendments was introduced as a last resource afterprotracted
and ingenious attempts had been made to find a way of arriving at the desired result without
resorting to amendments. We have already quoted.the amendment regarding the
unanimity rules which Lord Cecil considered essential to the 1921 system. There is also
the amendment providing for the postponement or mitigation of the effects of the
blockade for certain Members and in certain cases. This was first brought forward by the
three Scandinavian countrie... Subsequently at two succesiive sessions the ablest brains
in the League applied themselves to the problem of attaining - the desired results
without altering the Covenant. The Belgian representative, M. Poullet, thought he
had succeeded and urged that an interpretative resolution should be passed in order
to satisfy the Scandinavian countries immediately, without the necessity of ratification,
always a - slow and often an unreliable process, but - and here we have an
instance of that complete loyalty which is so characteristic of discussions ht Geneva - when
Belgium, which was not free from apprehension regarding these exceptions because they mighM
be abused, urged that matters should not be held up by a legal difficulty, it was the Swedish
delegate, M. Und~n, who demonstrated the impossibility of ignoring that difficulty, and the
Assembly eventually accepted his view.

If an interpretation could not fill the place of an amendment until the amendment was
submitted to the Members of the League, howcould'it acquire adequate, that is to say, increased
force from the fact that Parliaments refused to accept it ? This is a serious matter.
The binding character of engagements between Members is based upon the free consent of
every State to the Covenant. Amendments, like the Covenant itself, are binding only on
those Members which accept them either by formal ratification or by abstaining from the
exercise of their right to secede. How, therefore, is it possible to admit that, when the
States have been asked their views on the desirability of omendments to the Covenant and
have rejected them, those amendments can nevertheless be regarded as having any kind
of force ?...
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III. - THE 1921 RESOLUTIONS AND THE PROPOSVD AMENDMENT TO AnTICLr. 16.

Before we continue our survey, the actual 1921 text must be placed before the reader.
" 1. The resolutions and the proposals for amendments to Article 16 which have

been adopted by the Assembly shall, so long as the amendments have not been put in
force in the form required by the Covenant, constitute rules for guidance which the
Assembly recommends, as a provisional meas'ure, to the Council and to the Members
of the League in connection with the application of Article 16.

" 2. Subject to the special provisions of Article 17, the economic measures ruferred
to in Article 16 shall be applicable only in the specific case referred to in this article.

" 3. The unilateral action of the defaulting State cannot create a state of war; it
merely entitles the other Members of the League to resort to acts of war or to declare
themselves in a state of war with the Covenant-breaking State; but it is in accordance
with the spirit of the Covenant that the League of Nations should attempt, at least at
the outset, to avoid war, and to restore peace by economic pressure.

" 4. It is the duty of each Member of the League to decide for itself whether a
breach of the Covenant has been committed. The fulfilment of their duties under
Article 16 is required from Members of the League by the express terms of the Covenant,
and they cannot neglect them without breach of their Treaty obligations.

" 5. All cases of breach of Covenant under Article 16 shall be referred to the Council
as a matter of urgency at the request of any Member of the League. Further, if a breach
of Covenant be committed, or if there arise a danger of such breach being committed,
the Secretary-General shall at once give notice thereof to all the Members of the Council.
Upon receipt of such a request by a Member of the League, or of such a notice by the
Secretary-Gieneral, the Council will meet as soon as possible. The Council shall summon
representatives of the parties to the conflict and of all States which are neighbours of
the defaulting State, or which normally maintain close economic relations with it, or
whose co-operation would be especially valuable for the application of Article 16.

"6. If the Council is of opinion that a State has been guilty of a breach of Covenant,
the Minutes of the meeting at which that opinion is arrived at shall be immediately
sent to all Members of the League; accompanied by a statement of reasons and by an
invitation to take action accordingly. The fullest publicity shall be given to this decision.

7. For the purpose of assisting it to enforce Article 16, the Council may, if it
thinks fit, be assisted by a technical Committee. This Committee, which will remain
in permanent session as soon as the action decided on is taken, may include, if desirable,
representatives of the States specially affected.

" 8. The Council shall recommend the date on which the enforcement of economic
pressure, under Article 16, is to be begun, and shall give notice of that date to all the
.Members of the League.

" 9. All States must be treated alike as regards the application of the measures of
economic pressure, with the following reservations :

" (a) It may be necessary to recommend the execution of special measures
by certain States ;

"(b) If it is thought desirable to postpone, wholly or partially, in the case of
certain States, the effective applIcation of the economic sanctions laid down in
Article 16, such postponement shall not be permitted except in so far as it is desir-
able for the success of the common plan of action, or reduces to a minimum the
losses and embarrassments which may be entailed in the case of certain Members
of the League by the application of the sanctions.

" 10. It is not possible to decide beforehand, and in detail, the various measures
of an economic, commercial and financial nature to be taken in each case where economic
pressure is to be applied.

" When the case arises, the Council shall recommend to the Members of the League
a plan for joint action.
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" 11. The interruption of diplomatic relations may, in the first place, be limited
to the Withdrawal of the heads of missions.

" 12. Consular relations may possibly be maintained.
" 13. For the purposes of the severance of relations between persons belonging

to the Covenant-breaking State and persons belonging to other States Members of the
League, the test shall be residence and not nationality.

" 14. In cases of prolonged application of economic pressure, measures of increasing
stringency may be taken. The cutting-off of the food supplies of the civil population of
the defaulting State shall be regarded as an extremely drastic measure which shall only
he applied if thd- other measures available are -clearly inadequate.

15. Correspondence and all other methods of communication shall be subjected
to special regulations.

" 16. Humanitarian relations shall be continued.
" 17. Efforts should be made to arrive at arrangements which would ensure the

co-operation of States non-Members of the League in the measures to be taken.
" 18. In special circumstances and in support of economic measures to be taken,

it may become advisable : (a) to establish an effective blockade of the seaboard of the
Covenant-breaking State; (b) to entrust to some Members of the League the execution
o! the blockade operations.

"19, The Council shall urge upon all the States Members of the League that their
Governments should take the necessary preparatory measures, above all of a legislative
character, to enable them to enforce at short notice the necessary measures of economic
pressure. "

IV. - UNDER WHAT CONDITIONS SHOULD SANCTIONS BE APPLIED?

Before a Member resorts to war - even before any act of war has been committed - as
soon as there is an imminent danger that an act of wvar may take place, the danger of war is
certain, and it is the duty of the League to take action ...

Legitimate defence implies tht adoption of measures proportionate to the seriousness
of the attack and justified by the imminence of the danger. If a country flagrantly exceeded
these limits, even if it were affronted by some incident of little intrinsic importance, it would
become in actual fact the mfeal aggressor and it would be only fair that thAt mountry should
be made the object of the sanctions provided for in Article 16.

6. Accordingly, it is not so easy as itmay seem at first sight to determine -heni a country
resorts to war ", and a decision may be a very difficult matter It is for this reason that the

question as to whose duty i t is to decide that the necessity for sanctions has arisen is of. peculiar
Importance.

V. - WHOSE DUTY IS IT TO DECIDE WHETHER SANCTIONS ARE REQUIRED?

1. To this question the Treaty allows but one reply to be given the replywhichisadmir-
ably summed up in the following four lines of the 1921 resolutions

" It is the duty of each Member of the League to decide for itself whether a breach
of the Covenant has been committed. The fulfilmeot of their duties under Article 16
is required from Members of the League by the express terms of the Covenant, and they
cannot neglect them without breach of their Treaty obligations. "
It should not, however, be inferred that each State can act on its own discretion and take

any arbitrary decision -whatsoever without having to fear any other sanction than that of
public opinion.

If, in an obvious case of aggression, a State refused to apply the prescribed sanctions to
the guilty party, it would unquestionably be violating the Covenant and might have the provi-
sions of.the last paragraph of Article 16 applied to it.

If, on the other hlpnd, a State falsely alleged that another State had resorted to war against
a third party and took advantage of this to commit an aggression itself, it would clearly run
the risk of causing the whole League to turn against it and of being subjected to the economic
and military sanctions laid down in Article 16.
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2. Thus, whether it takes action unjustifiably or whether it illegally abstains from action,
a country assumes a heavy responsibility. It is therefore highly desirable that it should be
able to provide against an error of judgment which might involve such serious consequences.

It has been suggested that a State should not be allowed to intervene until the League
itself has given its opinion. This would be questioning a right which States clearly derive
from the Covenant. It has further been suggested that States might thus agree to delay
their intervention. Such an agreement would scarcely be practicable, since circumstances
may occur in which any delay, were it but a matter of a few hours, might involve the attacked
State in deadly peril. It is, however, clearly desirable that States should, whenever possible,
have an authoritative opinion - an opinion carrying unquestionable authority - to guide
them in their decision. It is equally clear that this authority can be none other than that of
the Council, save in cases where reference to the Assembly might be possible....

Even if all the circumstances of the conflict tended to precipitate the march of events,
the Council can, provided it has a few hours available, still usefully intervene and, failing
anything else, at any rate ascertain which party is responsible for the state of war.

If the Council seriously advises both parties to withdraw their troops and to wait, without
engaging in any war preparations, until a final attempt at conciliation has been made, the
contending State which refuses will have assumed a very heavy responsibility, and such an
attitude will, at the very least, be strong presumptive evidence against it.

5. It should be remarked that, in all cases in which the Council has, in actual fact,
been called upon to settle disputes, even where acts had been committed which certainly
seemed to be in the nature of acts of war, it was under Article 11 that the Council meeting
was called, and not under Article 16. The argument which has just bcen presented has
therefore, at any rate, the authority of precedents in its favour.

The question here involved goes much further than a mere matter of form. Artikle 16
deals with a contingency to be dreaded. it lays down terrible measures for the extreme
case in which the pacific endeavours of the League finally fail before the criminal determina-
tion of a State resolved on war. Recourse to this article, except where absolutely necessary,
would embitter conflicts instead of allaying them. It would, moreover, be extremely un-
fortunate to appeal to it in vain when the intention is not to apply it or to make but a show
of applying it. To say that ambassadors only will be recalled under an article which definitely
requires the breaking-off of all personal relations; to say that certain commercial relations
will be gradually severed when the text demands that they should all be broken off forthwith,
is to make an almost ridiculous use of a clause in which the peoples most exposed to aggression
see their supreme safeguard. It means weakening it dangerously and at the same time
weakening the whole League. It is, moreover, an imprudent move in the direction of war
whilst there is still time to maintain peace....

VI. - AT VHAT IMOMENT SHOULD SANCTIONS BE APPLIED AND BY WHOM SHOULD
THEY BE APPLIED ?

The foregoing remarks will enable this part of the report to be dealt with briefly.
1. The authors of the 1921 plan proposed that in certain cases the obligations laid on

Members to apply economic sanctions against the delinquent State should be reduced or deferred
if the aim in view could be better achieved in this manner, or, if this should be necessary,
in order to minimise the danger and loss which sanctions entail for those who apply them.
It is generally admitted that these provisions are not compatible with the text of the Covenant
as it stands, and the amendment designed to give them force of law has not been ratified.
They can therefore not be applied. Furthermore, they lose much of their importance if it
is clearly understood that Article 16 will not be brought into play unless recourse to war is
certain, since any delay in taking action can have no other result than to retard the restoration
of peace.

2. Since it is the States which, from a strictly legal point of view, are empowered to
decide whether sanctions should be applied, it seems to follow that they alone are qualified
to control them in practice. If it is the duty of the Council " to recommend to the several
Governments concerned what effective military, naval or air force the Members of the League
shall severally contribute to the armed forces to be used to protect the Covenant-of
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the League ",it does not follow that the control of those armed forces will be taken out of the
hands of the Members themselves. The economic sanctions will be applied by the various
States on similar lines, the r6le of the League being confined to recommending measures calcu-lated to co-ordinate their individual efforts and thus to ensure concerted and effective action.That point will be discussed in greater detail in the following chapter.

VII. - How ARE SANCTIONS TO DL APPLIED ?

1. Reference to the text of Article 16 vill show that, if military and economic sanctionsare there described as equally compulsory for all States, greater stress is laid on the urgency
of economic sanctions, since it is expressly stated that they must be applied immediately.

2. The 1921 resolutions laid down precisely that
" All States Members of the League ... should take the necessary preparatory

measures, above all of a legislative character, to enable them to enforce at short notice
the necessary measures of economic pressure."
Unfortunately, this provision has been very little applied. It may be that this negative

result is partly due to the fact that the tenth resolution, conflicting at least in appearance with
the provisions of the resolution just quoted, lays down that :

" It is not possible to decide beforehand and in detail the various measures of an
economic, commercial and financial nature to be taken in each case where economic
pressure is to be applied. "
Certain States have to our knowledge been greatly embarrassed to enact legislation on

the subject of measures which the League of Nations itself did not clearly define ...

5. The nature of this report does not allow of drawing up a plan of the work which the
League of Nations might undertake within the scope .of Article 16, work whichwould greatly
4ssist States in discharging in their turn the duties which are laid upon them. A few brief
suggestions may, -however, perhaps be appended :

(a) The 'effective application of an economic blockade presupposes the possession of
a vast amount of accurate information on th6 economic and financial relations between
States. The technical organisations of the League might be instructed to collect such infor-
mation systematically, on the lines of a scheme to be submitted to the Council by the Secre-
tary-General after consultation with the said organisations.

(b) The Financial Organisation of the League might be requested to prepare a scheme
for the mutual support recommended in paragraph 3 of Article 16.

(c) The Legal Section might be instructed to study the legal position brought about
by an effective maritime blockade ordered under Article 16. This study does not appear to
have been made as yet.

(d) Experience having shown how greatly the presence of competent representatives
of the League of Nations in the area of a possible conflict can in many cases assist in removing
the danger, a list of military and civilian experts on whom the League could call if necessary
might be drawn up beforehand.

(e) The Legal Section of the Secretariat might be instructed to prepare a study on the
legislation calculated to make it easier for States to apply the economic sanction, based on
the experience of countries which have already done something in this direction.
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Series of Publications: 193o.IX.4. Ofcial No.: A.70.I 93o.IX.

CONVENTION ON FINANCIAL ASSISTANCE.

REPORT OF THE THIRD COMMITTEE TO THE ASSEMBLY.

Rapporteur: M. CoBIAN (Spain).

Since the ninth Assembly, the League of Nations has studied the idea df giving financial
assistance to a State in case of war or threat of war as a new means of increasing the guarantees
of security, more particularly with a view to preventing war.

The Financial Committee and the Committee on Arbitration and Security have dealt more
particularly with this problem, and it is owing to their co-operation that the text which your
Committee had to discuss was drawn up. The Assembly will certainly desire to express its
appreciation of the work done by these Committees, and to convey its thanks to them. ...

The Assembly is aware that the conditions governing the provision of financial assistance
in case of war (Article i) were laid down by the Committee on Arbitration and Security. In the
first place, the principle was recognised that, should resort be had to war in violation of inter-
national obligations, the State which is attacked is entitled to financial assistance; and, in the
second place, the Council retains power to adopt a different decision at its discretion.

Nevertheless, the most important question, the question whether financial assistance would
begranted, not only in case of war, but also in case of a threat of war (Article2), remained unsettled.
Certain delegations feared that the application of financial assistance before the outbreak of war
might endanger the mediating action of the Council, or that the State receiving the loan might
change its attitude once it was in possession of the financial assistance.

This highly controversial point was settled by a compromise formula. The formula makes
the right of granting financial assistance in the case of an international dispute likely to lead to
a rupture dependent upon a twofold condition-one of the parties to the dispute must have
failed to conform to the steps taken by the Council; further, the Council must be of opinion that
peace cannot be safeguarded otherwise. Naturally, if the financial assistance should not appear
likely to prevent war, the other party being determined in any case to resort thereto, the Council
would nevertheless not be prevented from providing it.

Articles i and 2 of the Convention lay down that the State receiving financial assistance
must undertake to submit the dispute to judicial or arbitral settlement or to any other pacific
procedure which the Council may deem suitable. Obviously, if the parties were bound by treaty
stipulation pledging them to submit their dispute to a pacific procedure, the Council would call
upon them in the first place to resort to that procedure....

As regards the link to be established between the present Convention and the limitation
and reduction of armaments (Article 35), various views were revealed as to whether the entry
into force of the Convention should be postponed until the entry into force of some such plan.
Certain delegations considered that, since it was a question of an important means of preventing
war, and one likely to increase security, it would be desirable not to wait for th entry into force
of a plan for the reduction of armaments, but to secure the application of the Convention as
soon as possible. Other delegations, however, pointed out that their countries would not be
prepared to accept the burdens imposed by a Convention on Financial Assistance unless these
burdens were compensated for by the advantages of a general reduction of armaments.

Under these circumstances, the Third Committee decided to make the entry into force and



Document Twenty-Four 309

the maintenance in force of the present Convention conditional upon the entry into force and the
maintenance in force of a plan for the reduction of armaments adopted in execution of Article 8
of the Covenant. This interdependence is secured in such a manner that the Convention for
Financial Assistance will not apply in respect of a contracting party unless this plan is in force
for that party.

CONVENTION ON FINANCIAL ASSISTANCE

PREAMBLE.

[Heads of States.]

Recognising tie importance, as a means of safeguarding or, if necessary, restoring peace
between nations, of creating a system of financial assistance in the form of guarantees for loans
to be given in the event of international disputes likely to lead to a rupture or in case of war;

Considering that such a system of assistance can best be organised by the conclusion of an
international convention;

Have appointed as their plenipotentiaries for this purpose:

Who, having communicated their full powers found in good and due form, have agreed
as follows:

CASES IN WHICH FINANCIAL ASSISTANCE IS GRANTED.

Article i.
1. If, despite the efforts which the Council of the League of Nations has found it possible to

make for the maintenance or the re-establishment of peaceful relations, a State, in violation of
its international obligations, resorts to war against a High Contracting Party, the latter shall
at his request receive the financial assistance provided for in the present Convention, unless the
Council decides otherwise.

2. The High Contracting Party to whom financial assistance is granted undertakes, for his
part, to submit the dispute to judicial or arbitral settlement, or to any other pacific procedure
which the Council may deem suitable.

Article 2.

x. If the Council, in the performance of its duties under the Covenant, and acting within the limit of
its rights under the Covenant or under general or special conventions applicable in the circumstances
shall, in any international dispute likely to lead to a rupture, have taken steps to safeguard peace,
including resort to mediation or any other means of peaceful settlement, and if one of the
parties shall refuse or neglect to conform to such steps, the Council may, at the request of the
other party, if the latter is a party to the present Convention, grant financial assistance to
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the last-named party, provided it considers that peace cannot be safeguarded otherwise.
2. The High Contracting Party to whom financial assistance isgranted undertakes, forhis part,

to submit the dispute to judicial or arbitral settlement or to any other pacific procedure which the
Council may deem suitable and to conform to any provisional measures that may be recommended
by the Council with a view to safeguarding peace.

Article 3.
The financial assistance of the High Contracting Parties shall take the form of ordinary

guarantees and special guarantees covering, as hereafter provided, the service of loans (which
term shall include short-term credits) contracted in accordance with the present Convention....

TRUSTEES.

Article 13.

r. Upon the entry into force of the present Convention, the Coiincil of the League of Nations
shall appoint five persons to act as Trustees of loans contracted in accordance with the present
Convention. The Trustees shall be nationals of the Swiss Confederation and habitually resident
in Switzerland....

AUTHORISATION OF LOANS.

Article 14.
X. Where the Council of the League of Nations recognises that, in virtue of Articles x or 2

a High Contracting Party should receive financial assistance under the present Convention, it
shall authorise the Government of such High Contracting Party to issue a loan enjoying the
ordinary guarantees and the special guarantees resulting from the present Convention. The Council
may exclude the ordinary guarantee or special guarantee of any Government if, in its opinion,
it would not be desirable in the interest of the success of the loan that such ordinary guarantee
or special guarantee should attach to the loan....

OPERATION OF THE ORDINARY GUARANTEES AND SPECIAL GUARANTEES IN THE EVENT OF DEFAULT
BY THE BORROWING GOVERNMENT.

Article 17.
i. (a) The service of loans contracted in accordance with the present Convention shall

always continue to be primarily a charge upon the borrowing Government. The guarantees
provided under the Convention shall enter into operation only if, and to the extent to which,
the Trustees are neither provided with the necessary funds by the borrowing Government nor able
to meet the service out of the reserve constituted in accordance with Article 15, paragraph 5 (b).

Article 22.

All questions arising in the execution of Articles 16 to 21 inclusive shall be settled by the
Trustees, subject to appeal by any Government concerned to the Council of the League of Nations,
whose decision shall be final. The appeal to the Council shall not suspend the execution of the
Trustees' decision.
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GUARANTEE OF STATES NOT MEMBERS OF THE LEAGUE OF NATIONS.

Article 23.
The Council of the League of Nations, with the consent of those Governments which are

interested in the particular loan as special guarantors, may accept an offer by a State which isnot a Member of the League to participate in guaranteeing the annual service of a particular
loan which the Council decides to authorise in application of the present Convention. The accep-tance of the offer shall not entail the assumption by any Government, whether as an ordinary
or as a special guarantor, of liability to make payments greater than it would have been liable
to make if the non-Member State had not agreed to participate....

FINAL PROVISIONS.

Article 30.
x. The present Convention, of which the French and English texts shall both be authentic,

shall bear to-day's date; it may, until December 31st, 1931, be signed on behalf of any Member of
the League of Nations.

2. The present Convention shall be ratified. The instruments of ratification shall be
transmitted to the Secretary-General of the League of Nations, who shall notify their receipt
to all the Members of the League ....

Article 35.
x. The entry into force of the present Convention, and its maintenance in force as regardsthe authorisation of new loans, shall be conditional, in respect of each of the High ContractingParties, upon the entry into force and maintenance in force, in respect of that Party, of a plan

for the reduction of armaments adopted in execution of Article 8 of the Covenant of the League
of Nations.

2. Notwithstanding the provisions of Articles 1, 2 and 14, if, after the expiration of oneyear from the entry into force of the plan referred to above, a High Contracting Party is notacting in conformity with his obligations under such plan, he shall not benefit by the financial
assistance provided for by the present Convention.

Article 36.
The present C~nvention shall be registered by the Secretary-General of the League of Nations

on the date of its entry into force.

IN FAITH WHEREOF, the above-mentioned plenipotentiaries have signed the present
Convention.

DONE at ......... .. the ......... .. day of ............ .one thousandnine hundred and .......... .in a single copy, which shall be kept in the archives of the
Secretariat of the League of Nations, and of which certified true copies shall be delivered to all
the Members of the League.
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The Aaland Islands Question.

I.

MINUTES OF THE SIXTH MEETING OF THE COUNCIL, JUNE 20TH.

All the Representatives of the Members of the Council and the Secretary-General were
present.

M. BRANTING and M. ENCKELL took their seats at the Council table.

STATEMENT BY THE REPRESENTATIVES OF SWEDEN AND FINLAND.

M1. BRANTING and M. ENC.ELL, on behalf of Sweden and Finland, read statements on the
conclusions of the Commission of Rapporteurs concerning the Aaland Islands (See page 7o2 and 704.
Summaries of these statements) ...

The PRESIDENT thanked the Representatives of Sweden and Finland for having explained
their views on the report which had been prepared in execution of the resolution of the Council of
last September. This resolution remained valid, and the Council continued to uphold the conclusions
of the Committee of Jurists so far as its competence was concerned under paragraph 8 of Article 15
of the Covenant. The Council therefore had full liberty to deal with the fumdamental question, and to
recommend any solution which seemed to it the most conducive to the maintenance of peace,having
regard to the legitimate interests of all the parties concerned.

In order to prepare the way for this solution, the Council had decided to ask the Rapporteurs
to furnish it with a report " which would enable it to frame a final or provisional settlement of the
question," based on a study and a direct observation of the facts. The Rapporteurs had conscien-
tiously performed this task. The Council was now free to make use, in a manner most in conformity
with its duties under the Covenant, of the material it had collected, together with that which-would
be furnished in the course of the discussion.

II.

MINUTES OF THE TWELFTH MEETING OF THE COUNCIL, JUNE 23RD.

All the Representatives of the Members of the _Council, and the Secretary-General, were
present.

The Representatives of Sweden and of Finland took their seats at the Council table.
The PRESIDENT re d the following declaration :
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" The Members of the Council have received a copy of the letter which M. Branting, President
of the Swedish Delegation, sent me the day before yesterday, June ist, in which he expressed the
desire that the Jurists, whom we consulted last year, should be heard on the question, raised by
.1. Branting, concerning the divergence of opinion between them and the three Rapporteurs. I
propose to submit you certain observations on this matter, and shall be glad of your opinion, . .-.

The Council decided, with the consent of the Representatives of Sweden and Finland, that
the Representatives of the Aaland Islands should be heard.

In answer to Mr. Fisher, M. KARLSSON, Representative of the Aaland Islands, stated that
only some 3% of the population of the Islands used among themselves the Finnish language. The
Islanders however feared that the Finns might encroach upon the Swedish-speaking population.
The Islanders had no religious grievances, nor did they complain in that respect of any particular
legislation of the Finnish Government. The Islanders paid more taxes in proportion to their numbers
than the other inhabitants of Finland, but this was due to their greater prosperity.

MI. EXCKELL explained that there was a special article in the Law of Autonomy under which
a subsidy would be granted to the Islanders if the event of taxation in the Islands for administrative
purposes proving to be disproportionate as compared with the rest of Finland.

In answer to the Marquis Imperiali, M. KARLSSON explained that the Islanders enjoyed full
freedom in their schools so far as the teaching of the Swedish language was concerned.

In answer to'M. Hanotaux, M. KARLSSOv explained that in recent years the Islanders had
been unable to import grain from Russia or from Sweden. They now lived mostly upon home-
grown rye and wheat, and only imported a small quantity of American wheat. The Islanders had
more meat and dairy produce than they could consume, and at the present moment most of the sur-
plus was exported to Sweden. There were three steamers a week to Stockholm and three to Finland.
Economically, there were no extremes of either wealth or poverty in the Islands, and there was no
labour unrest.

Replying to M. Branting, who asked why the Islanders, being so advantageously situated,
did not wish to remain under Finnish sovereignty, even with an extension of the guarantees which
they at present enjoyed, M. KARLSSON and M. ERIKssoN stated that the Islanders were of Swedish
race and were endeavouring to preserve their Swedish traditions, which they would be unable to do
under Finnish sovereignty. A solution which left them under Finnish sovereignty would give rise
to further difficulties and permanent bad feeling against the Finnish element, the intrusion of which
would be irresistible in spite of every safeguard. It must never be forgotten that the Finns were
of an entirely different race and mentality from the purely Swedish native population 6f the Islands.
Rather than remain with Finland, the Islanders would prefer complete independence, which they
would endeavour to secure if they could not obtain their union with Sweden. They could not accept
the solution suggested by the Commission of Rapporteurs, and neither the Islanders nor Finland
would be contented if the Islands were retained forcibly as part of the Finnish State.

The PRESIDENT thanked the Islanders for their evidence and they withdrew.
Ma. FrSHER expressed the hope that the Council might proceed without delay to a settlement

of the question. All the necessary information had been collected and a conclusion might well be
reached during the present session. There were three points to be considered:

(i) It must be recognised that the Aaland Islands should remain under Finnish sovereignty.
(2) The existing guarantees possessed by the Islanders must be strengthened, in order that

their language may be preserved, that their landed property maybe secured, that their franchise may
be protected by a restriction of the rights of immigrants, and that Governors may. be appointed
possessing the confidence of the Island population. The best course would be for the parties to
settle this question of guaranties in consultation with one another, assisted by representatives of
the Council. Failing an agreement between the parties, the Council, in his opinion, would itself be
called upon to define the guaranties.

(3) The military neutralisation of the Islands must be assured in such a way that no danger
to Sweden could be threatened from this quarter. For this purpose, the Convention of 1856 would
have to be replaced by a more comprehensive agreement, which might follow the lines of the draft
Swedish Convention for the neutralisation of the Islands already submitted to the Council ...

IV.

MINUTES OF THE FOURTEENTH MEETING OF THE COUNCIL, JUNE 24TH.
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Mr. Fisher than read the following draft resolution :
"The Council at its meeting of June 24th, 1921, having regard to the fact that the two parties

interested in the fate of the Aaland Islands have consented that the Council of the Leage of Nations
should be called upon to effect a settlement of the difficulties which have arisen, and gat they have
agreed to abide by its decision ;"After consideration of the Report of the Jurists which settled the question of the competence
and of the decision of the Council, of September 2oth, 1920, which recognised the aforesaid
competence ;

"And having reviewed all the geographical, ethnical, political, economic and military con-
siderations set forth in the memorandum of the Rapporteurs, who undertook a thorough enquiry
upon the request of the League of Nations;

"But having recognised, on the other hand, the desirability of a soluticn involving a maxi-
mum of security both for the population of the Islands and the parties concerned;

"Decides"'i. The sovereignty of the Aaland Islands is recognised to belong to Finland;"'2. Nevertheless, the interests of the world, the future of cordial relations between Finland
and Sweden, the prosperity and happiness of the Islands themselves cannot be ensured unless
(a) certain further guarantees are given for the protection of the Islanders; and unless (b) arrange-
ments are concluded for the non-fortification and neutralisation of the Archipelago."3. The new guarantees to be inserted in the autonomy law should specially aim at the
preservation of the Swedish language in the schools, at the maintenance of the landed property in
the hands of the Islanders, at the restriction, within reasonable limits, of the exercise of the franchise
by new comers, and at ensuring the appointment of a Governor who will possess the confidence of
the population."4. The Council has recognised that these guarantees will be more likely to achieve their
purpose, if they are discussed and agreed to by the Representatives of Finland with those of Sweden,
if necessary with the assistance of the Council of the League of Nations, and, in accordance with
the Council's desire, the two parties have decided to seek out an agreement. Should their efforts
fail, the Council would itself fix the guarantees which, in its opinion, should be inserted, by means
of an amendment, in the autonomy law of May, 7th, 1920. In any case, the Council of the League of
Nations will see to the enforcement of these guarantees."5. An international agreement in respect of the non-fortification and the neutralisation of
the Archipelago should guarantee to the Swedish people and to all the countries concerned, that
the Aaland Islands will never become a source of danger from the military point of view. With
this object, the Convention of 1856 should be replaced by a broader agreement, placed under the
guarantee of all the Powers concerned, including Sweden. The Council is of opinion that this agree-
ment should conform, in its main lines, with the Swedish draft Convention for the neutralisation
of the Islands. The Council instructs the Secretary-General to ask the Governments concerned to
appoint duly accredited representatives to discuss and conclude the proposed Treaty."

Viscount Ismi said that he agreed with the text presented by Mr. Fisher.
M. HAXOTAUX, the Marquis .IiPERIALI, M. QUINONES DE LEON, Mr. WELLNGTON Koo,

M. HYsrAzs, and M. da CUNHA said that they also accepted the text presented by Mr. Fisher.
M. BRAN-TING read the following declaration:
" On behalf of the Swedish Government I have the honour to make the following statement:-
" It is with a feeling of profound disappointment that the Swedish nation will learn of the

Resolution of the Council of the League of Nations.
" In supporting the cause of the people of the Aaland Islands before Europe and the League

of .Nations, Sweden was not influenced by- the desire to increase her territory. She only wished to
support noble and just aspirations and to defend the right of an absolutely homogeneous island
population to reunite itself to its mother-country, from which it had been detached by force, but
to which it is still united by the ties of a common origin, a common history and a common national
spirit. This population has declared to the who!e worlds its unanimous wish not to be bound to a
country to which it had been joined by force of arms alone.

" The Swedish Government had hoped that an institution, which was established to assist
in the realisation of right in international relationships, would have favoured a solution of the
Aaland question in conformity with the principle of free self-determination, which, although not
recognised as a part of international law, has received so wide an application in the formation of the
New Europe. It had hoped that the Aalanders would not be refused the rights which have been
recognised in respect of their Slesvig brothers, who belong, as do the Aalanders, to the Scandinavian
race. It had hoped that, in the very special case under consideration, in which right appears so
evident, and in which the wishes of the population have been expressed with such unusual unanimity,
the League of Nations would have filled, at least on this occasion, the r6le of the champion and
defender of right, and thus, by its first decision, would have proclaimed the dawn of a new
international order.

"To-day, when the decision of the Council has frustrated that hope, the Swedish Government
is obliged to express the fear that the Council has grievously shaken the confidence that the peoples,
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particularly those who, like the Swedes, have long been striving to establish international law,
have had in the League of Nations - an institution brought into being to make that law supreme
in the world. If the League is to fulfil the great task entrusted to it by the Covenant, it is
absolutely necessary that it should possess that confidence.

"The Swedish Government is not of opinion that the settlement of the Aaland question
which is suggested by the Council is likely to confer upon the Baltic area the peace that is desired.
Nor yet is it of opinion that a population as homogeneous as that of the Aaland Islands, of whose
wishes so little account has been taken, can add to the strenght of a country to which it is attached
against its unanimous desire.

" Sweden is ready loyally to recognise that the decision of the Council has the force given
to it by the Covenant. But Sweden will not abandon the hope that the day will come when the idea
of justice shall have so permeated the conscience of the peoples, that the claims inspired by such
noble motives and a, national feeling as deep as that of the population of the Aaland Isles Will be
triumphantly .rindicated. Thus it will make its voice heard, and will at last have justice done to it."

M. ENCKELL said that he accepted the Council's decision.
The PRESIDENT noted the declarations which had been made.
-M. HY:,i.Ns proposed tlat the conversation between the Representatives of Sweden and

Finland and himself should begin on the day following, in order to find a common ground of agree-
ment regarding the guarantees.

31. BRANTING thought that in view of what had happened at this meeting there was little
chance that the meeting between the two parties under the presidency of M. HYMANS would have
any result. In that event, the Council would pronounce its judgment in accordance with the terms
of the Resolution which it had adopted.

Mr. FISHER asked M. Branting if the Swedish Government accepted, under protest, the
Council's resolution.

M. BRANTiNG stated that the Representatives of Sweden had already replied to that question
on the day before when they had said, in the name of their Government, that " it was ready loyally
to recognise that the decision of the Council has the force given to it by the Covenant. " This
sentence would also be found in the protest of the Swedish Government, which had just been read.

M1. VAN HAMEL, Director of the Legal Section of the Secretariat, was asked to make certain
observations on the legal aspect of the question.

M. HANOTAuX desired that a discussion should not take place, at present, on the legal aspect,
which was not vet ready to be discussed. A result had already been reached, and the Representatives
of the parties In the dispute and M. Hymans would meet on the following da,. The discussion on
the legal aspect could be opened when the Council had received M. Hymans report.

The Council adopted M. Hanotaux's proposal.
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ALBANIA.

I.

FIRST PUBLIC MEETING

HELD ON THURSDAY, NOVEMBER 17th, 1921. AT 10.30 A.M.

All the representatives of the Members of the Council were present and the Secretary-General.
Albania was represented by M. MEHMED KONITZA and M. MIDHAT FRASHERI, the Serb-

Croat-Slovene State by M. BOSKOVITCH, M. JOVANOVITCH and M. POPOVITCH.
M. Leon BOURGEOIS asked Mr. Fisher to make his statement.
Mr. FISHER said: " The object of this meeting is to consider the following communication

which has been received by the Secretary-General from Mr. Lloyd George, the Prime Minister of
Great Britain :

"Continued advance of Serb-Croat-Slovene forces into Albania being of nature
to disturb international-peace, his Majesty's Government desire to call the attention
of the Council thereto and request that you will take immediate steps to summon
a meeting of the Council to consider the situation and to agree upon measures to be
taken under Article 16 in the event of the Serb-Croat-Slovene Government refusing
or delaying to execute their obligations under the Covenant. Ambassadors' Confer-
ence has now decided frontiers of Albania. which will at once be 'notified to interested
parties.

"The Government of Great Britain has been for some time gravely disquieted by the course
which events have been taking in the North of Albania. Mr. Lloyd George's invitation to the Secre-
tary-General was based upon Article ii of the Covenant, which states that ' it is... the friendly
right of each Member of the League to bring to the attention of the Assembly or of the Council
any circumstances whatever affecting international relations which threatens to disturb inter-
national peace or the good understanding between nations upon which peace depends.

"The hostilities in the North of Albania, of which we have had recent information, and
which may still be proceeding, are circumstances of this nature, and as such they come within the
province of the League. This, however, is not alt There were other graver circumstances which
influenced His Majesty's Goverfiment and led them to ask for this urgent session of the Council.

" In the first place, they had reason to fear that the area of disturbance was rapidly widening,
and that it was necessary to take immediate action in order to check the spread of the evil. In the
second place, the Albanian Government had itself more than once drawn the attention of the League
of Nations to the difficulties and dangers to which it was exposed, and the British Government
entertained some doubt as to whether. a breach of the Covenant might not have been committed.

" It will be remembered that both Serbia and Albania are Members of the League of Nations;
that they have both taken solemn pledges, such as are contained in Article 12 of the Covenant,
which reads: ....

" Now, Mr. President, without entering into minute details, the British Government infers
from the facts of which it has been placed in possession that a plan is on foot for detaching the Northof Albania-and by the North of Albania I mean that portion of Albania which lies north of the
Mat River-from the Tirana Government by encouraging certain disaffected members of the Mirdite
tribes to revolt from the Government of Tirana and to acclaim themselves an independent republic.
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M. BOSKOVITCH (Serb-Croat-Slovene State) said: " I should like to make some observations
on certain points raised in Mr. Fisher's statement, but to reply in detail at another meeting.

" The British Government alleges that Serbian troops have advanced beyond the line of
demarcation. I must therefore declare that our troops have never been the first to pass that line,
as it has existed since the end of the war.

" A series of conflicts took place on that line some time ago and have been several times
repeated. These are facts within the knowledge of all the Allied Governments, and last year we
had to submit to regular attacks delivered by Albanian troo ps in the region of Ochrida. Albanian
troops penetrated a considerable distance into our territory. On this occasion we informed the Allied
Governments and asked that an enquiry should be held at once. The Albanian Government, in
reply to our protest, declared i writing that it did not dispute the facts of the case, but that it
had been powerless to prevent the attacks. Nothing further was done regarding the request for an
enquiry which we made in order to establish the facts and-apportion the responsibility.

" This year, attacks have been begun again in the territory round the little town of Arras on
the Drin. All these attacks took place on the line of demarcation in existence since the end of the
war and enclosing the territory attacked. The Albanians were always the aggressors, and we have
only defended ourselves, and in doing so have had to strike a blow in return ...

Midhat FRAsHERI (Albania) stated : " Albania has always desired peace. In the hope of ob-
taining it she has felt obliged to submit to the decision of the Conference of London, which took
away half her population and territory. We have experienced hard times in the past. Our country
is a mass of ruins ; our population is decimated and, in certain parts of the country, destitute. We
have a strong desire to live on good terms with our neighbours, and our Government has given
numerous proofs of this, but we cannot be blamed for not wishing a return of the painful conditions
from which we have suffered in the last years and for taking immediate steps to prevent their
recurrence.

" I am glad to hear the delegate of the Serb-Croat-Slovene State declare that the territories
given to Albania at the last meeting of the Conference of Ambassadors will shortly be evacuated,
but our unfortunate experience in the past makes it necessary for us to act cautiously. We accord-
ingly suggest that the Council should set up a permanent Frontiers Commission composed of a
representative of Albania, of the Serb-Croat-Slovene State, and a delegate of the League of Nations.
entrusted with the duty of watching over the frontier and preventing any occurrence likely to disturbthe peace.

The unjust and unprovoked Serbian attack has cost the Albanian Treasury seven million
gold francs without taking into account the destruction of property. The Albanian Government
reserves the right to have this property valued and to reclaim the amount. We shall be very grateful
if the Council will invite the Commission now in Albania to estimate the damage ...

M1. Lon BoURGEOIS said: " In conformity with the desire expressed by the delegates of the
Serb-Croat-Slovene State and of Albania we will postpone until to-morrow the hearing of the
detailed statement which each of them desires to make.

" I think, nevertheless, that we should take note of the fact that the two Governments
have accepted the frontier fixed by the Conference of Ambassadors.

" The Conference of Ambassadors has communicated to me the reply of M. Pachitch
While making reserves concerning certain points on the frontier not yet sufficiently indicated,
he states that the Serb-Croat-Slovene Government, though protesting and expressing the greatest
regret, will nevertheless bow to the decision of the Conference of Ambassadors in order to avoid the
dangerous consequences entailed by not accepting it.

" We have also received the following communication from the President of the Albanian
Commission of the Conference of Ambassadors: 'The Albanian Government, being of opinion that
foreign invasion endangers the existence of the country, finds itself compelled to submit to the
decisions taken by the Conference of Ambassadors at its meeting of November 9 th with regard
to the Albanian frontiers while protesting... '.

" Disregarding the protests and reserves which have been made by both parties, we note the
acceptance by both States of the decision of the C6nference of Ambassadors. "

M. BosKovTcn (Serb-Croat-Slovene State) said: " I do not think that my Government's
acceptance was phrased so categorically. My Government is of opinion that a treaty freely concluded
ought to have been drawn up, and that, considering the procedure which has been followed, this
decision ca'nnot be held to constitute formal obligations in accordance with the causes of the Cove-
nant and the treaties which have been concluded. Nevertheless, in view of the actual circumstances,
it has declared its willingness to conform to the decision of the Conference and to withdraw its
troops to the line given by the Conference. "
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FOURTEENTH MEETING (PUBLIC)

held at Geneva on Monday, April 23rd, 1923, at 4.30 p.m.
Present : All the representatives of the Members of the Council, and the Secretary-

General.
958. Delimitation of the Frontier between Czechoslovakia and Hungary.

General Tanczos, representative of Hungary, and M. Osusky, representative of Czecho-
slovakia, came to the Council table.

M. MANTOUX, Director of the Political Section of the Secretariat, read the following
resolution adopted by the Council at its previous meeting regarding the delimitation of the
frontier between Hungary and Czechoslovakia :

"The Council of the League of Nations,
"Having considered the reports and the documents submitted by the Delimi-

tation Commission for the frontier between Hungary and Czechoslovakia and the
information supplied in writing and verbally by the representatives of the two
Governments concerned ;

"And whereas the villages of Somosk6 and Somosujfalu are inhabited by a
Magyar population, and the economic interests of that population are more closely
bound up with the activities and markets south of these villages ;

"And whereas the stipulation of the Treaty of Trianon, Article 27, attributing
the Salgo mines to Hungary, meets the recognised needs of that country and has
not been disputed at any point in the discussion;

"And in view of the observations submitted at the request of the Council by
the Military Sub-Committee of the Permanent Advisory Commission of the League
of Nations on the questions of a military nature which may arise by reason of the
topography of the district and the existence of the railway crossing it from north
to south ;

"Decides that the frontier line between hills 485 and 446, the extreme points
of that part of the line which is still undetermined, shall be delimited as follows

General TANczos, representative of Hungary, spoke as follows
"The following are the conditions in which the frontier is divided. The western

part of the frontier was the part under dispute, and I am happy to say in the name of my
country that I am extremely grateful to the Council for having returned a village of 1,800
Magyars to its fatherland.

"With regard toothe eastern part of the frontier in question, I am compelled to say
that the Council's decision upon it is literally a crushing one. I must point out that that
part of the frontier was never under dispute. Even the minority of the Delimitation
Commission recognised that the frontier they proposed (Scheme II), which passed Well to the
north of the frontier indicated by the Council, was a line entirely in conformity with the
stipulations of the Treaty. The whole question has been discussed here on the basis of the
covering letter from M. Millerand, and the line fixed by the Treaty has been changed to
the detriment of Hungary. The Treaty explicitly lays down that the districts and the mines
of Salgo and Zagyvar6na should be left to Hungary. I have shown on the maps that part
of the mining district of Salgo lies actually to the north of that part of the frontier which is
to be found in the majority and minority schemes, but, despite this, the Council of the League
has decided that the frontier must pass south of this line. The new frontier deprives the
Hungarian commune of Somosk6 of a part of its territory separating it from the important
quarry of Krepuska.
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"In my opinion, my country will be as much gratified by the solution regarding the
western part of the frontier, which returns a commune to its fatherland, as it will be
dismayed at seeing the changes made in the frontier established by the Treaty of Trianon,
which has already so mutilated Hungary."

M. OsusKY had nothing to say regarding the Council's decision, since the Czechoslovak
Government had asked for the arbitration of the Council.

The PnESIDENT pointed out that the question had very specially engaged the attention
of the Council and that the solution reached represented a most earnest effort to give just
satisfaction to the desires of both parties. He hoped that the two parties would loyally
accept it and would do their best to apply it in a spirit of peace and conciliation ...

FIFTEENTH MEETING (PUBLIC)

held at Geneva on Thursday, September 201h, 1923, at 12 noon.

Present : All the representatives of the Members of the Council, and the Secretary
General.

1066. Delimitation of the Frontier between Poland and Czechoslovakia in the District of
Spisz (Jaworzina).

Mi. Skirmunt, representative of Poland, and M. Beiies, representative of Czechoslovakia,
came to the Council table.

M. QUIFONES DE LE6,, Rapporteur, read a letter from the President of the Conference
of Ambassadors submitting the question to the Council of the League (Annex 567), and two
letters, one from the Polish Government dated September 3rd, 1923, the other from the
Czechoslovak Government dated September 11th, 1923 (Annexes 567a and b).

M. SKIRMUNT, representative of Poland, said that the Polish Government's memorandum
which had just been read gave a sufficient summary of the legal, political and economic
points of view and arguments of his Government.. He merely wished to add a few words
as to the procedure to be followed. He wished to insist, above all, on the urgency of the
question. The dispute which had arisen was embittering not only the life of the local popula-
tion but also the relations between the two countries.

If a legal decision were sought from the Permanent Court of International Justice - a
course which was suggested in the letter of the Conference of Ambassadors - or from thelegal
experts of the League present at Geneva, the opinion thus obtained would be quite impartial
and based on the principles of justice and equity. The Polish Government did not wish
to make any suggestion on this point. Ib simply asked the Council to choose the procedure
which would give results most quickly and which would make it possible to submit to the
Conference of Ambassadors the most satisfactory solution regarding the establishment of
the frontier-line.

M. BENES, representative of Czechoslovakia, had little to add to the letter which had
just been read and in which he had stated the views of his Government. In the present
state of affairs, the Czechoslovak Government considered that it was not in a position to
deal with the substance of the question, but it reserved the right to reply at the proper time
to the Polish Government's memorandum by a legal statement on the matter.

As regarded procedure, M. Benes was in complete agreement with M. Skirmunt, as he
had already explained in his letter to the Secretary-General. The question was a most
urgent one, and something must be done quickly. He was now, however, entirely reassured,
and the fact that the matter was before the League of Nations would certainly appease any
disquiet. As his letter to the Secretary-General suggested, M. Benes asked that the question
should be sent to the Permanent Court of International Justice, which, in view of the high
authority it possessed, would swiftly bring the legal discussion to a happy conclusion.
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M. QUIONES DE LE6N noted that the Polish and Czechoslovak representative appeared
to be in agreement on the question of seeking legal advice, and that the Polish representative
laid particular stress on the urgency of the matter.

M. BENES wished to add that he quite understood M. Skirmunt's point regarding the
urgency of the question, which was affecting the relations between the countries, and the
legal settlement of which was eagerly awaited. There were, however, certain elements
on both sides which might not agree with the decision taken ; accordingly, it was necessary
that an international authority should take the decision, in order to settle the whole question
once and for all. In his opinion, the Permanent Court of International Justice was particularly
in a position to conclude the matter. Its authority was above all question and everyone
would accept its decisions.

M. SKIRMUNT thought tha- steps might perhaps be taken to discover whether the
Permanent Court would be able to deal with the question quickly. Its ordinary session
being at an end, it would seem necessary for the Court to hold an extraordinary session or
else to wait until next year. In any case, whether the matter were submitted to the Permanent
Court of International Justice or to another legal body, the solution reached would
undoubtedly be recognised by all as valid and final. ...
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FIFTEENTH MEETING (PUBLIC)

Held at Geneva on Wednesday, December I6th, 1925, at 6 p.rn.

Present: All the representatives of the Members of the Council, and the Secretary-General.

Question of the Frontier between Turkey and Iraq: Decision of the Council.

M. UNDtN, Rapporteur, submitted the following report:
"At the moment when the Council is about to take its decision on the question of the frontier

between Turkey and Iraq, which was submitted to it in accordance with Article 3 of the Treaty
of Lausanne, it seems necessary to give in a few words an account of the question and of the
procedure followed since the moment when the matter was laid before the Council.

I.
"The discussions at Lausanne regarding the frontier between Turkey and Iraq did not result

in the determination of a frontier line, and the following provisions were therefore inserted in
Article 3 of the Treaty of Peace with Turkey:

"'The frontier between Turkey and Iraq shall be laid down in friendly arrangement
to be concluded between Turkey and Great Britain within nine months.

" 'In the event of no agreement being reached between the two Governments within
the time mentioned, the dispute shall be referred to the Council of the League of Nations.

" 'The Turkish and British Governments reciprocally undertake that, pending the
decision to be reached on the subject of the frontier, no military or other movement shall
take place which might modify in any way the present state of the territories of which the
final fate will depend upon that decision.'
"The negotiations between the two Governments, which took place at Constantinople from

May i9th to June 9th, 1924, were not successful, and the British Government, by a letter dated
August 6th, 1924, then asked that, in accordance with the provisions of the Treaty, the question
should be placed on the agenda of the Council.

"At its thirtieth session, the Council took cognisance of the documents setting forth therespective cases of the two Governments and heard their representatives in regard to the position
and scope of the question and also in regard to the main point at issue. With a view to obtaining
the data of various kinds which it thought essential before it could come to any conclusions
with full knowledge of the facts, the Council, on September 3oth, 1924, decided by the following
resolution to institute an enquiry: ....

', As a result of complaints received from the British Government with regard to certain incidents
which had taken place on the borders of the territories occupied by the two parties, and with a
view to assuring a more satisfactory fulfilment of the mutual undertaking contained in the
concluding lines of Article 3, paragraph 2, bf the Treaty of Lausanne with regard to the main-
tenance of the status quo pending a decision as to the frontier, the Council, on October 29th,
r924, during its thirty-first session, held at Brussels, decided, with the agreement of the two
parties, upon a provisional line.

The Commission set up under the resolution of September 3oth, 1924, was composed of
M. DE WIRSEN (Swede), Count TELEKI (Hungarian) and Colonel PAULIS (Belgian). After an
enquiry on the spot, conducted with the assistance of assessors appointed by the British and
Turkish Governments, the Commission submitted a report (Document C. 400. M. 147. 925. VII),
of which the Council took note at its meeting on September 3rd, 1q25.
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"After carefully studying all the documents and visiting the two Governments concerned,
the Commission proceeded to the disputed territory and remained there from the middle of
January to the middle of March 1924. It visited the principal localities, interrogating not only
the leading inhabitants but representatives of all classes and creeds, with the assistance of the
British and Turkish assessors. Its report begins with an account of the Commission's work
and a careful analysis of the arguments of the two sides. It includes a profound study of the
geography of the district, the frontiers proposed and the means of communication, the various
races, the statistics regarding them, their distribution, their character and affinities; an examina-
tion of the arguments advanced - historical, economic, strategical and political- on both sides;
and, lastly, all the information it was possible to collect concerning the inclinations of the peoples
themselves.

"After this comprehensive survey come a number of conclusions on all the points examined,
and these themselves are summarised in a set of final conclusions.

"The Commission unanimously recognised the practical impossibility of holding the plebiscite
suggested by the Turkish Government for ascertaining the wishes of the population, and came
to the conclusion that the best method of preparing the way for a solution would be to produce
from its own enquiries suggestions which it could lay before the Council.

" The work of the Commission therefore led up to a series of reasoned proposals to assist. the
Council in discovering a solution. The Council heard the observations of both parties on the
contents of the report and appointed from among its members a Committee of the Council, con-
sisting of the Spanish, Swedish and Uruguayan representatives. This Committee was instructed
to examine the documents and to conduct, with the assistance of the parties, any enquiries it
considered necessary in order to reach a just and peaceful solution....

"The Councilhas never lost sight of the possibility of reaching an equitable agreement between
the parties; it has accordingly listened on many occasions to the arguments of the representatives
and instructed the Commission of Enquiry to furnish it with all useful information and suggestions.
The Council has not thought fit itself to formulate proposals; such proposals should have been
made by the parties themselves with a view to acompromise, and even so the Council could not act as
mediator if the divergence between the proposals were so wide as to exclude all hope of conciliation.

"On the other hand, the Council was bound to maintain its absolute right to take a decision
- a right of which it would avail itself if necessary. In the absence, therefore, of conditions
making it possible to reach a friendly solution, the Council finds itself obliged to use the power
conferred on it by the Treaty.

"The decision of the Council will, in accordance with the finding of the Court in its advisory
opinion, be binding on both parties and will constitute a final determination of the frontier
between Turkey and Iraq.

"The Committee therefore proposes to the Council that it adopt the following resolution:

" 'The Council,
"'Having regard to Articles 3 and z6 of the Treaty of Peace signed at Lausanne on July

24th, 1923;
" In view of the conclusions of the report of the Commission of Enquiry;
"'Adopting the reasons and proposals contained in the report of the Committee of the

Council:

Decides:
' i. The frontier between Turkey and Iraq shall be fixed as follows: .

"'2. The British Government is invited -to submit to the Council a new Treaty with Iraq,
ensuring the continuance for 25 years of the mandatory regime defined by the Treaty of
Alliance between Great Britain and Iraq and by the British Government's undertaking
approved by the Council on September 27th, 1924, unltss Iraq is, in conformity with Article i
the Covenant, admitted as a Member of the League before the expiration of this period.

"' As soon as, within a period of six months from the present date, the execution of this
stipulation has been brought to the knowledge of the Council, the Council shall declare that the
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present decision has become definitive and shall indicate the measures required to insure the
delimitation on the ground of the frontier line.

"113. The British Government, as mandatory Power, is invited to lay before the Council
the administrative measures which will be taken with a view to securing for the Kurdish
populations mentioned in the report of the Commission of Enquiry the guarantees regarding
local administration recommended by the Commission in its final conclusions.

" 4. The British Government, as mandatory Power, is invited to act, as far as possible, in
accordance with the other suggestions of the Commission of Enquiry as regards measures
likely to ensure pacification and to afford equal protection to all the elements of the population,
and also as regards the commercial measures indicated in the special recommendations of the
Commission's report.'"

The PRESIDENT said that, if the members of the Council had no observations to make on the
report, he would proceed to take a vote.

He reminded the Council that, in accordance with the advisory opinion of the Permanent
Court of International Justice at The Hague, its decision, if it were to have any effect, must be
adopted unanimously, the votes of the interested parties not being counted.

A vote by 'roll-call was taken.
The report was unanimously adopted.

The PRESIDENT said that the decision which had just been taken became the decision of the
Council in virtue of Article 3 of the Treaty of Lausanne....
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TWELFTH MEETING (PUfBLIC)

Ifeld at Geneva on Monday, December 14 th, 1925, at IO a.m.

Present: All the representatives of the Members of the Council, and the Secretary-General.

1637. Appeal by the Bulgarian Government under Articles 10 and 11 of the Covennnt :
Decision of the Council.

M. Rentis, representative of Greece, M. Kalfoff, representative of Bulgaria, Sir Horace
Rumbold, Chairman of the Commission of Enquiry, and the members of the Commission came
to the Council table.

Sir Austen CHAMBERLAIN read the following report submitted by the representatives of
Great Britain, Belgium and Japan:

My colleagues and I have carefully considered the report of the Commission of Enquiry
and the statements made thereon by the representatives of Bulgaria and Greece. We have
held meetings with the members of the Commission of Enquiry and with the representatives of
the two countries concerned, and as a result we have agreed to present to the Council the following
report:

"The Council charged the Commission with the duty of carrying out a full enquiry into the
incidents on the frontier between the two countries in order to ascertain as exactly as possible the
origin of these incidents and the events which gave rise to the intervention of the Council. In
particular, the Commission was to establish the facts enabling the responsibility to be fixed, and
supply the necessary material for the determination of all indemnities or reparations which might
be considered appropriate. The report of the Commission was to be submitted before the end of
November.

"The Commission was also charged with the duty of making suggestions as to measures
which would prevent the recurrence of similar incidents in the future, and with the further duty
of fixing finally the amount of any compensation which it considered should be paid in respect of
movable property carried away by the troops on either side.

"These tasks the Commission has carried out with great thoroughness despite the very
limited time at its disposal. We note that a sum of 20 million levas has been fixed by the Commis-
sion as the amount of compensation which the Greek Government is to pay to the Bulgarian
Government in respect of movable property carried away and not restored to its owners, and that
the Commission has already notified this finding to the Greek and Bulgarian Governments.

"When addressing the Council the Greek representative complained that the Commission
had neither submitted the details of the Bulgarian claim to the Greek Government for examination
nor submitted to that Government its finding on this point for such observations as the Government
might wish to make. The representative of the Greek Government complained in effect that his
Government had been condemned without being heard.

'We are satisfied that the Commission acted correctly and after full consideration. Neither
the Greek nor the Bulgarian representative at the Council meeting in Paris objected to the time-
limit within which the Commission was to present its report; nor was there anything in the terms
of the resolution appointing the Commission which deprived it of the general right to regulate its
own procedure . ..

"As regards the conclusions and recommendations embodied in the report of the Commission,
we consider that they should all be adopted.
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.r. The Commission recommends that the Greek Government should pay to the Bulgarian
Government, as reparation for the material and moral damage done, the sum of io,ooo,ooo levas.
This sum has been arrived at after making generous allowance for the death of the Greek Captain
Vassiliadis, bearer of a white flag. We are of opinion that, as the Commisiion has found that no
sufficient justification existed for the invasion of Bulgarian territory, the Greek Government
ought to make reparation for the injury inflicted. The fact that the Greek Government acted
without premeditation, under the impression produced by information received from the frontier
post and exaggerated in transmission to Athens, has not escaped our attention. But, even if this
information had been accurate, the Greek Government would not have been justified in directing
the military operations which it caused to be undertaken. On this point we are guided by the
technical advice received by us from the distinguished military members of the Commission.

"The local and central authorities were entitled to take within the Greek frontier all military
measures which they considered the security of the country necessitated; but the Greek Govern-
ment should not have caused its armed forces to cross the Bulgarian frontier. On the one hand,
the configuration of the frontier rendered it possible to take fully adequate measures of security
within that frontier, especially in view of the fact that, according to its own declarations, the
Greek Government considered that it had to deal not with a general attack ordered by the Bulgarian
Government, but only with a raid of comitadjis which had enlisted the support of the local Bulgarian
forces. On the other hand, it cannot be admitted that, in order to reoccupy a little post and
overcome a few men, it was necessary to proceed to an important offensive on a front of about
20 kilometres, the centre of this advance being 2o kilometres away from the post.

"Apart from the wording of the resolution which shows that the Council contemplated the
payment of such indemnities or reparations as might be considered appropriate, we believe that
all the Members of the Council will share our view in favour of the broad principle that where
territory is violated without sufficient cause reparation is due, even if at the time of the occurrence
it was believed by the party committing the act of violation that circumstances justified the action.
We believe this to be. a principle which all Members of the League of Nations will wish to uphold
and which both Bulgaria and Greece would wish to support, even if they had not already accepted
in advance, as in fact they did explicitly accept at Paris, whatever decision the Council might
reach on this point.

"We consider that the two sums referred to by the Commission,. amounting to a total of
30 million levas, should be paid within two months and that the Council should be informed as
soon as the amount in question has been paid.

"2. The Council will be glad to learn that the Bulgarian and Greek Governments accept
the military recommendations made by the Commission of Enquiry.

"As regards the measures to prevent frontier incidents, there is one point upon which both
Governments desire to make a modification. They prefer that the frontier guard should remain
under the Ministry of War rather than, as was recommended by the Commission, that it should
be placed under the civilian authority. We propose to the Council that, with this exception,
it should recommend to the two parties the measures of military reorganisation on the frontier
proposed by the Commission.

"As regards measures to limit the effects of incidents-measures which contemplate, inter
alia, the appointment of a neutral officer on each side to assist in the reorganisation of the frontier
guard-the parties are again in agreement on a sligit modification on the original proposal of the
Commission. This should now read as follows: ....

'5. Finally, we gladly take note of the fact that, from the moment of the intervention of the
Council on October 26th, 1925, both the Bulgarian and Greek Governments conformed to the
decisions of the Council and executed them loyally.

"The Council will, we are sure, wish to thank the Bulgarian and Greek Governments for the
assistance they gave to the Commission of Enquiry in carrying out its work, and to express the
hope that in accepting these recommendations they will contribute to the solution of difficulties
equally harassing to them both and thus pave the way for future relations of greater confidence
and security between their Governments and their nations.
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"Resolution.

'The Council adopts the report and recommendations presented by the representatives of
Great Britain, Belgium and Japan.



Document 26

Reports and Resolutions approved by the Council

I.

DISPUTE BETWEEN POLAND AND LITHUANIA.

(A). PROPOSALS FOR REPAYMENT OF THE EXPENSES OF TAICNG A POPULAR ExPREssIoN OF OPINION.

Appprovea by the -Council, November i4th, 1920.

I. The States which send contingents of troops' shall advance the sums necessary for
the transport and maintenance of these troops.

II. All expenses additional to the normal charges of maintenance of the troops in their
own country (transport, billeting, additional ration allowances, office expenses) shall-be repaid
by the League of Nations out of its Budget of 1922 to the States which have expended the money.

(B) REPORT ON THE ORGANISATION OF THE INTERNATIONAL FORCE FOR VILNA.

Approved by the Council of the League, November 2 5 th, 1920.

In accordance with the instructions received from the Council of the League of Nations
on November 21st, 1920, the undersigned proposed to adopt the following measures for the organisa-
tion of the International Force which the Council has decided to send to the Vilna District.

I. COMPOSITION OF THE FORCE.

The Force shall consist of :

z Company of Belgian Troops and one machine-gun section.
2 Companies of British Troops and one machine-gun section.
2 Companies of Spanish Troops and one machine-gun section.
2 Companies of French Troops and one machine-gun section.

The despatch of these contingents has already been agreed to by the Governments concerned.
The following contingents will, if circurstances permit, be added to the Force: - One Danish.,

one Dutch, one Norwegian and one Swedish, each with one machine-gun section, but the decision
of their respective Governments has not yet been received.

In each contingent the companies shall be of normal strength. It will, moreover, be necessary
to appoint an officer to command the Force, together with the requisite Administrative and Medical
Staff, as well as five supernumerary officers, speaking, if possible, Polish or Russian, and of rank
junior to that of lieutenant-colonel. These officers shall be put at the disposal of Colonel Chardigny.

The pay and allowances should be as far as possible the same as those already granted to
the troops stationed in the district in which the plebiscite is to be held.

z Forming the small lnternatioal force which was to be placed under the control of the Military Commission entrusted
with the supervision of the '4popular consultation".
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2. COMMAND.

The International Force thus composed shall be placed under the command of Colonel
Chardigny.

3. DATE OF ARRIVAL AND TRANSPORT.

The British and French contingents, supplied from Danzig and Memel respectively, shall
be despatched to Vilna simultaneously on December Ist. The journey will be made by rail without
touching German territory and will be arranged by Colonel Chardigny in consultation with the
Polish and Lithuanian Authorities.

Provided that the Governments concerned have no objection, the other contingents will
be transported by sea, so as to arrive at Danzig as soon as possible after December ist. The simplest
solution would therefore appear to be to provide for two transports :-

One, arranged for by the Spanish Government, on which the Spanish, Belgian and Dutch
contingents would be embarked in turn, and one arranged for by the Norwegian, Swedish and
Danish Governments and providing the transport for the contingents of these States.

4. SUPPLIES.

There are two possible solutions, according to whether Danzig or Warsaw is selected as aBase.
In the first case, since a British Base already exists at Danzig, it would be sufficient if the

Officer now in Command at this Base were authorised to advance the necessary provisions from the
stock hitherto used for supplying the British Force at Danzig. Colonel Chardigny would communi-
cate with the Officer Commanding at Danzig and would address all his demands to him. If the
latter were unable to meet from his own resources, he would immediately notify these demands
directly to the Governments concerned.

In the second case it would be necessary to entrust the duties of Base Commandant to some
authority other than Polish : for instance, to the Officer Commanding the French Mission at Warsaw.

In any case, it would be necessary to ascertain the views of the British and French Govern-
ments on this subject.

5. EXPENDITURE.

In accordance with the Council's decision (Memorandum drawn up by the Secretariat of
November 12th, 92o--Council Document, 20/4/352) :-

(i) The States which send contingents of troops shall advance the sums necessary for the
transport and maintenance of these troops.

(2) All expenses additional to the normal charges of maintenance of the troops in their own
country (transport, billeting, additional ration allowances, office expenses), shall be repaid by theLeague of Nations out of its Budget of I922 to the States who have expended the money.

The League will be reimbursed by Poland and Lithuania for the total sums which it has
advanced to cover the expenses of taking a popular expression of opinion on a proportion to be
fixed according to the results of the expression of opinion.

(Signed) GENERAL CLI E,

British Representative.
COLONEL REQUIN, COLONEL BENITES.

French Representative. Spanish Representative.

(C) INSTRUCTIONS FOR THE COMMISSION ENTRUSTED WITH THE ARRANGEMENTS FOR THE TAKING
OF A PUBLIC EXPRESSION OF OPINION IN THE VILNA DISTRICT.

ApProved by the Council on December Ist, 1920.

The Commission shall consist of five members.
Colonel Chardigny will be President of the Commission, and will, at the same time, be in.

command of the International Force.
Colonel Chardigny may. if he sees fit, delegate his political or administrative duties, or any

part of them, to another member of the Commission.
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The Commission will ascertain whether an agreement is possible between the two Govern-
ments concerned in regard to the procedure for taking the expression of opinion, and also in regard
to the area within which it is to be taken.

The Commission will notify the Council by telegraph as soon as possible, at latest 15 days
after its arrival, of the general conditions to be laid down .for the taking of the public expression
and of the Commission's proposals regarding the area within which the expression of opinion is to
be taken, having regard as far as possible to the points on which both parties have been able to
agree. If the members of the Commission are unable to agree, the various proposals, and the reasons
advanced in support of them, will be sent to the Council, who will give a decision.

The Commission will be entrusted with the measures to ensure the public expression of opi-
nion being taken in accordance with the procedure approved by the Council.

The Commission will record the results of the expression of opinion after satisfying itself
as to their regularity. It will draw up a joint report and will submit recommendations to the Council
for the final allotment of the disputed territory.

The Commission will decide if any traffic should be allowed in the plebiscite area, and, if
so, under what conditions.

The Council desires specially to draw the attention,,of the Commission to the necessity of
keeping itself constantly informed as to the political situation in this part of Europe, and of obtaining
the most complete information on this subject from the Polish and Lithuanian Governments.
The r6le of the International Force is simply to perform police duties. Should it become impossible
to take the public expression of opinion owing to a conflict between the Commission and the Polish,
Lithuanian or any other Government, or owing to fighting occurring in the plebiscite area, the Com-
mission is authorised to propose to the Council that the military force shall be withdrawn. In
case of emergency, the Commission may itself decide on the necessary measures. Colonel Chardigny
will be responsible for the execution of these measures.

(D) APPOINTMENT OF CIVIL COMMISSIONERS ENTRUSTED WITH THE ORGANISATION OF THE POPULAR
ExPRESSION OF OPINION.

(Meeting of'December Ist, 1920.)

With a view to. the appointment of the Civil Commissioners who are to organise the popular
expression of opinion, 'the SECRETARY-GENERAL proposed to the Council that M. von Sydow,
of Swedish nationality, and General Burt, of British nationality, be nominated.

The Council approved these proposals.
On the motion of M. VIVIANI and with the assent of representatives of Spain and Italy

on the Council, the Council decided to nominate two other Civil Commissioners of Spanish and
Italian nationality.

The Council decided to ask both the Italian and Spanish Governments to propose a Commis-
sioner.

It also decided to request the League of Red Cross Societies to make the medical arrangements
for the international detachment sent to Vilna. General Clive, Colonel Benites and Lieutenant-
Colonel Requin were to arrange this matter with the League of Red Cross Societies ...
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MINUTES
OF THE

TWENTY-SIXTH SESSION OF THE COUNCIL
held at Geneva from Friday, August 31st, to Saturday, September 29th, 1923.
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TENTH MEETING (PUBLIC)
held at Geneva on Thursday, September 61h, 1923, at 5.30 p.m.

Present: All the representatives of the Members of the Council, and the Secretary.
General.

Dispute between Italy and Greece.
M. Politls, representative of Greece, came to the Council table.

The PRESIDENT : " The first item on the agenida is the dispute between Greece and
Italy. Since our last meeting, when we began the discussion of this dispute, the Council has
received a telegram from the Conference of Ambassadors containing th'tesolution taken
by that body yesterday and which it decided to forward immediately to the Council. . The
communication in question has been distributed to the members of the Council. I think,
however, that it would be expedient to read it at the present meeting.

The following telegram was read:

[Translation.]
" At its meeting this morning the Conference of Ambassadors adopted the follow-

ing resolution, which it decided to communicate immediately to the Council of the
League of Nations:

" The Conference of Ambassadors has considered the reply from Greece to its
note regarding the murder of the Chairman of the Inter-Allied Greco-Albanian De-
limitation Commission and of the other members of the Italian Military Mission
in the Janina district. It has noted, in particular, that Greece declares her willing-
ness, if her responsibility is proved, to agree to make any reparation which the
Conference may regard as just and that the Greek Government suggests the appoint-
ment of a commission of enquiry, consisting of the delegates of the three Powers
represented on the Delimitation Commission, to assist actively in the work of disco-
vering the guilty parties. The Conference of Ambassadors, recognising that it is
a principle of international law that States are responsible for political crimes and
outrages committed within their territory, at once considered how the enquiry
should be conducted. The next meeting of the Conference will be held not later
than Friday morning next. - (Signed) POINCAn. "

The PRESIDENT.- As you have seen, the Conference of Ambassadors has passed a
resolution on the question with which we are now dealing. This resolution having been
forwarded to the Council in accordance with the decision of the Conference, I am of opinion
that the Council should send a reply.

M. QUIRONES DE LE6N. - Several of our colleagues have discussed this matter and
they have requested me to submit to the Council a text which might serve as a basis for a
discussion of the reply which we might consider it advisable to send to the Conference of
Ambassadors. With your leave, I will read the text, which, as I have said, may serve as
a basis of discussion, subject, of course, to any amendments which the Council may con-
sider necessary.

The PRESIDENT. - Perhaps the Spanish representative will be good enough to read
this text.

M. QUINONES DE LE6N. - The text is as follows:
" The Council takes note of the communication made to it yesterday by the Confe-

rence of Ambassadors, and, recognising the principle of international law according to
which States are responsible for the political crimes and outrages committed within
their territory, declares its intention of investigating, in conjunction with the Confe-
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rence, the manner in which the enquiry should be carried out.
" It -would be glad to receive information as to the deliberations of the Conference

of Ambassadors on Friday next.
" The Council further desires to submit to the Conference for consideration tile

following suggestions as to the possible means of giving satisfaction to the demands of
the Conference for reparations from Greece in consequence of the attack made at Janina
on Greek territory against the Chairman and Italian members of its Commission:

" (1) The presentation of apologies by the highest Greek authorities to the
Ministers of the three Powers represented ol. the Delimitation Commission.

" (2) The celebration of a funeral service at Athens in" honour of the victims,
in the presence of all the members of the Greek Government.

1" (3) The giving of a salute by the Greek fleet in accordance with conditions
to be determined later.

1" (4) The rendering of military honours when the bodies of the victims are
embarked at Prkv~sa.

" (5) The appointment by the Greek Government of a Commission of Enquiry
to investigate on the spot the circumstances preceding and accompanying the
crime; the supplementing of this Commission by representatives of the three Powers
concerned, as mentioned in the telegram in question.

"' (6) The appointment of representatives of the League of Nations to super-
vise in Greece the judicial enquiry already ordered by the Greek authorities and
the trial of the guilty parties.

" (7) The immediate deposit by Greece in a Swiss bank of a sum of 50 million
lire as security for the immediate payment of any indemnity which may be fixed.

" (8) The submission to the Permanent Court of International Justice, for
decision under the rules of summary procedure, of the question of the indemiity
to be paid by Greece.

This, gentlemen, is the text -which I have drawn up, in agreement with several of
our colleagues, and which might serve as a basis for a discussion of the "rply to be sent to
the Conference of Ambassadors. "

M. SALANDRA. - Gentlemen, I would have preferred to have spoken after one of my
colleagues, but it may be best for me to give at the outset a clear statement of my views,
in accordance with the instructions from my Government which I summarised in the state-
ment I read yesterday and in which I have no change to make.

I am grateful to our colleague, M. Quifiones de Le6n, for his endeavours to find a
formula which might be acceptable to the Council in these complicated discussions, but I
regret that it is my duty to state tfiat I am quite unable to consent even to discuss one portion
at least - and that portion, if not the more important, at any rate the longer - of the text
submitted to us by the Spanish representative. This is not due to any desire on my part
to enter into the question of the extent of the reparations which have been proposed or into
that of the form which these reparations should take. Although this is a very important
matter, I consider it as of secondary importance. It is my duty to state m and it is only
logical after the statemen t which you have heard - that the Italian Government cannot
admit that the Council should enter into-a discussion ou' the substance of the question.

If it *were suggested to the Conference of Ambassadors that the reparations should be
fixed in accordance with the specifications contained in the various paragraphs of the note
which has been read tQ us, it is obvious that it would be the Council of the League which
was stating its opinion on the extent of these reparations and would be stating it to the
Conference, which, if it declared itself competent, would be entitled to take any decision
whatever.

Has Italy nothing to say on the question of reparations ?

It may be said that Italy is a Member of the Council and that she is represented on it,
as she is represented on the Conference of Ambassadors, but, whereas Italy insists upon her
right to discuss the question of the reparations which are due to her for the crime perpetrated
upon Italian officers, the Italian Government would be set aside; the actual substance of
the question would be discussed by the Conference of Ambassadors and the Council of the
League of Nations ....
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- " As our eminent President has observed, I understand that a reply should be sent to
the Conference of Ambassadors; nor do I see any objection to the Council declaring that
it would be glad to receive information as to the deliberations of the Conference of Ambassadors
on Friday next. But I feat-that the following words : 'The Council ..... declares its inten-
tion of investigating, in conjunction with the Conference, the manner in which the enquiry
should be carried out' may be dangerous, for they may imply a declaration of competence.
or, at least, an indirect assertion or presumption of competence. I can never consent to
that. I must insist that the question of competence should be reserved ...

Lord Robert CECIL: .

"I am forced to add yet another word. Yesterday the Italian representative raised
the question of the competence of the Council to discuss this question. He was fully within
his rights in raising it, and I am perfectly certain that this Council will always be ready to
consider and to discuss any proposition which is raised by any of its members and which is
relevant to the business in hand. Probably the President will tell ug it will be more conve-
nient to discuss this question of competence on some future occasion, but I am perfectly
ready tQ have it fully thrashed out and discussed. I can only say that, unless some arguments
are developed which I cannot in the least imagine, I am unmable to bring myself to believe
that there is the very slightest doubt as to the competence of the League of Nations to deal
with all the matters which have been subnitted to it by the Greek Government, acting, as
it tells us, and I think rightly tells us, under the terms of Article 15 of the Covenant. I will
itot say more, because it would not be right to do so until the discussion has taken place, but
I should not like it to be thought that the British Government questions, or is in any doubt
as to, the full competence of the League of Nations in this matter.

M. HYMANS
" The different statements which have just been made seem to me to define very clearly

the position as regards this discussion. The proposal put before us by M. Quiftones de Le6n
stems to me a happy one. It expresses, I think, the feelings of many members of the Council.

Now, I am forced by the nature of the circumstances to say a word on the question of
the League's competence. This question is an extremely grave one, both legally and from
the standpoint of the future of the League of Nations. To begin at this moment a full dis-
cussion on so delicate a question would be an imprudence that none of us would care to commit.
It is probable that the Council will examine this question very attentively. It is impossible,
however, for me not to give in a few words my personal opinion.

"I feel - and I have no need to assert it - for the glorious Italian nation a sympathy
which is explained by our union during the great war,' by the feelings which the Italian people
have shown for the.Belgian cause, and by the moral and economic bonds which unite our two
countries.

"I admire Italy, and I believe in its great destiny. I have a profound and respectful
esteem for the eminent statesman who represents it on the Council. Nevertheless, it is my
duty to state that, to my great regret, I should be unable to accept the case developed by
M. Salandra regarding the incompetence of the Council in this matter. In my opinion,
Articles 12 and 15 of the Covenant are clear and precise, and they certainly apply in this
case. - I see in these articles most valuable guarantees for small countries - guarantees
which appear to me to constitute the very foundation of the Covenant. The interests of
small States, as well as respect for the principles upon which the League of Nations is based,
demand an untiring application of the rules which are the foundation of the new international
order in which we have placed great hopes.

M. BRANTING:
" If the Council adopts the proposal of M. Quifiones de Le6n, it will then, for the first

time, give a formal and definite expression of its anxiety to settle the unfortunate dispute
which has threatened peace and which might also undermine the very foundations of the
League of Nations. I am profoundly convinced that all the undeniably numerous and
important sections of mankind which have placed their hopes of a new era in the creation of
the League are following our discussions with the closest concern and are awaiting their
results with deep anxiety.

"The Spanish Ambassador's proposal that the Conference of Ambassadors - a body
which has itself been injured by the atrocious murder of the Italian officers whom it had
entrusted with an international mission - be associated with the Council in its work of
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pacification is of a nature, in my opinion, to strengthen the position of the Council in any
action which it may later deem necessary to take.

" I desire most formally to emphasise how vitally important it is for the Council that
a solution should be found which, on the one hand, will result in the immediate evacuation
of the territory which has been occupied and, on the other hand, will give the necessary gua-
rantee that reparation will be made for the crimes which have been committed.

" On the question of competence, I am in entire agreement with the views so eloquently
expressed by the Belgian representative.

The PRESIDENT: " The representative of Uruguay will address the Council.
M. GUANI :
" Various statements have been published in the Press as to the attitude which my

country might take up as regards this serious question. I desire to state publicly that my
country has not yet come to any definite coinclusion on the substance of the question itself.

" With regard to the question of competence, which has been raised in the Council.
I consider it my duty to second the eloquent speech of my colleague the Belgian representative
and to maintain that the competence of the Council in international questions of this nature,
which may affect or do actually affect the peace of the world, is unquestionable.

These are the observations which I desired to make.

M. BRANTING : "I find no difficulty in accepting the draft letter which has just been read
because it seems to me to be substantially no- more - than an acknowledgment of tht
communication from the Conference of Ambassadors. I should like, however, to make'a
few comments.

"A settlement which is calculated to put an end to this unfortunate dispute is undoub-
tedlyviewed withthekeenestsatisfactionbyall lovers of peace. It is also satisfactory to note:
that the Council's work has not been without its influence on this successful achievement-

"The Conference of Ambassadors, to which the two parties submitted their dispute
found a solution on the lines suggested in the Council and communicated to the Conference.
The agreement involves large concessions on both sides. I would lay particular stress upon
the concession relating to the evacuation of the occupied territory at an early date, and
also on the concession concernaing a judicial settlemenf of the question of punishinig thi guilty
and that of fixing the amount of the indemnity to be paid by Greece. This later point will
be submitted to the Permanent Court of International Justice at The Hague-an international
body created by the League of Nations.

" There are other aspects of the question. One of the parties has denied the Council's
competence to deal with* the affair. It is true that the other members of the Council did not
support this view ; but I can only regret that the Council did not think it advisable to makfe
a definite pronouncement on the point. This attitude, though doubtless dictated by a
praiseworthy solicitude for the restoration of tranquillity, has caused considerable anxiety
among the nations which regard the work of the League as a valuable guarantee of their
security.

"I, have another comment to make. The occupation of Corfu, in clear contravention
of the principles laid down in the Covenant, might set up a dangerous precedent. Any
act which conflicts with the solemn undertakings accepted by the various States,
will considerably diminish the League's prospects of fulfilling its great duties when confronted-
by future conflicts.

"All of us who still believe in-the future of the League can only hope that the desire for
peace among the nations will grow strong enough to induce everycountry to uphold the CovenaaL

Lord Robert CECIL:

': With the permission, therefore, of my colleagues, I propose very briefly to examine
what is the function of the League in such disputes, because I think there is a certain
misunderstanding in some quarters upon the point. It may be well to assert once again what
most of us who have studied the League have constantly pointed out: that the function of
the League is not to impose any particular settlement in a dispute. That is not its function,
nor the objct for which the League exists. Its object is to promote agreement between
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the disputants, to bring them together, to enable them to understand one another's point
of view and to ai'rive at a settlement. That, I think, is what we are directed to do in the
clearest terms by the Covenant, and it is what I think we have done. The League, as most
of us have often asserted and reasserted, is notla super-State and is not anything in the nature
of a super-State ; it is much more nearly a forum for the discussion of international question.
and the promotion of agreement with regard to them.

"I apologise to my colleagues for venturing to repeat what to them are no doubt truisms,
but they will forgive me if I venture to call attention to some of the provisions of the Covenant
to enforce that view of our functions.

"Questions with regard to international disputes are dealt with, as everyone knows,
by Articles 10 to 16 of the Covenant. Articles 10 and 11 are of a general character; they
do not direct the League to take any particular action. The first merely points out that
its duty is to respect and preserve as against external aggression the territorial integrity
and political independence of all its Members ; Article 11 requires the League to watch over
any dispute or difficulty which may arise which is likely to disturb the good relations of
nations. No special action is indicated ; merely a general indication is given of the line that
the activities of the League ought to take.

"Then comes Article 12. Article 12 has two parts. The first deals with what the Members of
the League agree to do if any dispute arises which is likely to lead to a rupture. To what is it
they agree ? They agree that they will submit the matter either to arbitration or to enquiry
by the Council. There is a second part of the art.le, with which we have nothing to do
on the present occasion, and which deals with what may happen if there is a resort to war
in breach of the first Obligation. With that part of the article we have nothing to do, and
we never have had anything to do with it; there has never been any question about it from
the very first moment when the matter was submitted to us by the Greek Government.

"What the Members of the League agree to, therefore, is arbitration or enquiry,
and Article 13 proceeds to describe what is meant by arbitration. It is arbitration before
an ordinary arbitral court or a hearing before the Permanent Court of International Justice,
but it is.-noteworthy and important that even arbitration is not recommended except in the
case where it has been found impossible to settle a dispute by diplomatic negotiations. You
will observe, therefore, that the course of proceedings is, first, diplomatic negotiations;
if that is not successful, arbitration or a hearing before the Court, and then, finally,
by Article 15, if none of those methods is available, it is for the Council to enquire, and
it is only in the case of any dispute which appears to be of a threatening character that the
Council-is required to make an enquiry into the matter, and even then only to make an
enquiry and to report its opinion.

"Even then, however - and I press this matter on the attention of my colleagues - before
the council makes an e nquiry it is its business to seize upon any means of settlement of the
dispute by agreement. That is clearly laid down in the third paragraph : " The Council
shall endeavour to effect a settlement of the dispute... " - that is. its function : to obtain
a settlement by agreement, if possible, because that is always superior to any other settlement
that can be achieved in international, or, indeed, in any other, disputes.

"The conclusion that I arrive at, therefore, is this: that the Council's business, on being
seized of any dispute likely to lead to a rupture or to difficulty, is to seek to bring about
an agreement between the parties by any means possible ; and it is only in the last resort, if no
agreement can be reached, whether by arbitration, whether by diplomatic negotiation, whether
by any other mrteans, that the Council is to proceed with the enquiry itself. That is the
essential fact, the essential and fundamental principle of this part of the Covenant, because
the object of the Covenant is to promote peaceful settlement and not to promote the
victory of one side or the other, or even a victory of the Council or the League over both.

A difficult position was created for the Council of the League-it is no use denying
it - by this rejection of its competence. It might have embarked immediately, as I gather
my Swedish colleague would perhaps have wished it to do, on a discussion of its competence.
It might have entered upon a controversy which might have given rise to bitterness and
which certainly would not have been of any direct value in settling the dispute. I think
it did right not to embark on that controversy. It decided not to, not because - I thin]q
I may safely say - any of the members of the Council had any doubt as to the competence
of the League to deal with the matter, but because it wanted a settlement.
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INTRODUCTION

On September 21st, 1931, the representative of the Chinese Government
at Geneva wrote to the Secretary-General of the League of Nations asking
him to bring to the attentio of the Council the dispute between China
and Japan which had arisen from the events which took place at Mukden
on the night of September 18th-19th, and appealed to the Council, under
Article 11 of the Covenant, to "take immediate steps to prevent the further
development of a situation endangering the peace of nations ".

On September 30th, the Council passed the following resolution
"The Council :

- (1) Notes the replies of the Chinese and Japanese Governments
to the urgent appeal addressed to them by its President and the steps
that have already been taken in response to that appeal ;
" (2) Recognises the importance of the Japanese Government's

statement that it has no territorial designs in Manchuria ;
- (3) Notes the Japanese representative's statement that his

Government will continue, as rapidly as possible, the withdrawal of
its troops, which has already been begun, into the railway zone in
proportion as the safety of the lives and property of Japanese nationals
is effectively assured and that it hopes to carry out this intention
in full as speedily as may be;
" (4) Notes the Chinese representative's statement that his

Government will assume responsibility for the safety of the lives and
property of Japanese nationals outside that zone as the withdrawal
of the Japanese troops continues and the Chinese local authorities
and police forces are re-established ;

" (5) Being convinced that both Governments azt anxious to
avoid taking any action which might disturb the peace and good
understanding between the two nations, notes that the Chinese and
Japanese representatives have given assurances that their respective
Governments will take all necessary steps to prevent any extension
of the scope of the incident or any aggravation of the situation ;
" (6) Requests both Parties to do all in their power to hasten

the restoration of normal relations between them and for that purpose
to continue and speedily complete the execution of the above-mentioned
undertakings ,
" (7) Requests both Parties to furnish the Council at frequent

intervals with full information as to the development of the situation ;
" (8) Decides, in the absence of any unforeseen occurrence which

might render an immediate meeting essential, to meet again at Geneva

Formal
appeal by

China,
September
21st, 1931.

Resolution
of the Council,

September
30th.



on Wednesday, October 14th, 1931, to consider the situation as it
then stands ;

" (9) Authorises its President to cancel the meeting of the Council
fixed for October 14th, should he decide, after consulting his colleagues,
and more particularly the representatives of the two Parties, that,
in view of such information as he may have received from the Parties
or from other Members of the Council as to the development of the
situation, the meeting is no longer necessary.

Chapter X.

CONSIDERATIONS AND SUGGESTIONS TO THE COUNCIL.

It is not the function of the Commission to submit directly to the
Governments of China and Japan recommendations for the solution of
the present dispute. But, in order" to facilitate the final solution of existing
causes of dispute between the two countries;", to quote the words used by
M. Briand when explaining to the Council'the text of the resolution which
originated the Commission, we now offer to the League of Nations, as the
result of our studies, suggestions designed to help the appropriate organ
of the League to draw up definite proposals for submission to the parties
to the dispute. It should be understood that these suggestions are intended
as an illustration of one way in which the conditions we have laid down
in the preceding chapter might be met. They are mainly concerned with
broad principles ; they leave many details to be filled in and are susceptible
of considerable modification by the parties to the dispute if they are willing
to accept some solution on these lines.

Even if the formal recognition of " Manchukuo - by Japan should take
place before our Report is considered in Geneva - an eventuality which
we cannot ignore - we do not think that our work will have been rendered
valueless. We believe that, in any case, the Council would find that our
Report contains suggestions which would be helpful for its decisions or
for its recommendations to the two great Powers concerned, with the object
of satisfying their vital interests in Manchuria.

It is with this object that, whilst bearing in mind the principles of the
League of Nations, the spirit and letter of the Treaties concerning China
and the general interests of peace, we have not overlooked existing realities,
and have taken account of the administrative machinery existing and in
process of evolution in the Three Eastern Provinces. It would be the function
of the Council,. in the paramount interest of world peace, whatever may be
the eventuality, to decide how the suggestions made in our Report may
be extended and applied to events which are still developing from day to
day, always with the object of securing a durable understanding between
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China and Japan by utilising all the sound forces, whether in ideals or
persons, whether in thought or action, which are at present fermenting in
Manchuria.

We suggest, in the first place, that the Council of the League should Invitation to
invite the Governments of China and Japan to discuss a solution of their the parties
dispute on the lines indicated in the last chapter. to discusssettlemoent.

If the invitation is accepted, the next step would be the summoning
as soon as possible of an Advisory Conference, to discuss and to recommend An Advisory

detailed proposals for the constitution of a special regime for the adminis- Conference.!

tration of the Three Eastern Provinces.
Such conference, it is suggested, might be composed of representatives

of the Chinese and Japanese Governments and of two delegations represent-
ing the local population, one selected in a manner to be prescribed by the
Chinese Government and one selected in a manner to be prescribed by the
Japanese Government. If agreed by the parties, the assistance of neutral
observers might be secured..

If the conference were unable to reach agreement on any particular
point, it would submit to the Council the point of difference, and the Council
would then attempt to secure an agreed settlement on these points.

Simultaneously with the sitting of the Advisory Conference, the matters
at issue between Japan and China relating to respective rights and interests
should be discussed separately, in this case also, if so agreed, with the help
of neutral observers.

Finally, we suggest that the results of these discussions and negotiations
should be embodied in four separate instruments :

1. A Declaration by the Governmentof China constituting a special
administration for the Three Eastern Provinces, in the terms recom-
mended by the Advisory Conference;

2. A Sino-Japanese Treaty dealing with Japanese interests;
3. A Sino-Japanese Treaty of Conciliation and Arbitration, Non-

Aggression and Mutual Assistance.
4. A Sino-Japanese Commercial Treaty.

It is suggested that, before the meetinA of the Advisory Conference, the
broad outlines of the form of administration to be considered by that body
should be agreed upon between the parties, with the assistance of the
Council. Among the matters to be considered at that stage are the following:

The place of meeting of the Advisory Conference, the nature of the
representation, and whether or not neutral observers are desired ;

The principle of the maintenance of the territorial and administrative
integrity of China and the grant of a large measure of autonomy to
Manchuria ;

The policy of creating a special gendarmerie as the sole method of
maintaining internal order;

The principle of settling the various matters in dispute by means
of the separate treaties suggested ;

The grant of an amnesty to all those who have taken part in the
recent political developments in Manchuria.

When once these broad principles have been agreed upon beforehand,
the fullest possible discretion as regards the details would be left to the
representatives of the parties at the Advisory Conference or when negotiating
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the treaties. Further reference to the Council of the League of Nations
would only take place in the event of failure to agree.

Among the advantages of this procedure, it is claimed that, while it is
consistent with the sovereignty of China, it will enable effective and practical
measures to be taken to meet the situation in Manchuria as it exists to-day
and, at the same time, allow for such modifications hereafter as the changes
in the internal situation in China may warrant. Notice, for instance, has
been taken in this Report of certain administrative and fiscal changes which
have either been proposed or actually carried out in Manchuria recently,
such as the re-organisation of provincial governments, the creation of a
central bank, the employment of foreign advisers. These features might
be retained with advantage by the Advisory Conference. The presence at
the conference of representatives of the inhabitants of Manchuria, selected
in some such way as we have suggested, should also facilitate the passage
from the present to the new regime.

The autonomous regime contemplated for Manchuria is intended to
apply to the three provinces of Liaoning (Fengtien), Kirin and Heilungkiang
only. The rights at present enjoyed by Japan in the province of Jehol
(Eastern Inner Mongolia) would be dealt with in the treaty on the subject
of Japanese interests ...

We cannot close our Report more appropriately than by reproducing
here the thought underlying these two statements, so exactly does it corres-
pond with the evidence we have collected, with our own study of the problem,
and consequently with our own convictions, so confident are we that the
policy indicated by these declarations, if promptly and effectively applied,
could not fail to lead to a satisfactory solution of the Manchurian question
in the best interests of the two great countries of the Far East and of
humanity in general.

Signed at Peiping, September 4th, 1932.
LYTTON.
ALDROVANDI
H. CLAUDEL.
Frank McCOY
SCHNEE.
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FIFTH MEETING (PRIVATE, THEN PUBLIC)

Held on Monday, November 2Zst, 1932, at xx a.m.

President: Mr. DE VALERA.

Present: All the representatives of the Members of the Council, and the Secretary-General.

Appeal of the Chinese Government: Report of the Commission of Enquiry set up in
virtue of the Resolution adopted by the Council on December 10th, 1931.

The PREsMENT: The report of the Commission of Enquiry hasbeen circulated to the Members
of the Council, and each of us has, n6 doubt, given it careful consideration.
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It is more than eleven months since the Council, faced with the difficulty of ascertaining the
facts in this tragic dispute between two Members of the League, decided to:

. . . appoint a Commission of five members to study on the spot and report to the
Council on any circumstance which, affecting international relations, threatens to disturb
peace between China and Japan, or the good understanding between them upon which peace
depends."

In considering the matter of procedure, the Council will bear in mind that, while
the Commission was still pursuing its investigations, the Council, by its resolution of February 19th,
1932, decided "that the said dispute is referred to the Assembly in accordance with Article 15,
paragraph 9, of the Covenant . . . " and noted that "the measures which have already been
instituted in order to obtain information necessary for the consideration of the dispute will be
continued ". It requested" the Parties to the dispute to use all diligence in communicating to the
Secretary-General, for the use of the Assembly, the statements of their case, with all the relevant
facts and papers as provided for in Article 15, paragraph 2 ", and declared that "the duty of the
Council to continue its work for the maintenance of peace in accordance with the Covenant remains
unaffected by the present decision ".

The matter having been thus referred to the Assembly, the Assembly itself, in a resolution
passed on March iith, stated its view " that the whole of the dispute which forms the subject
of the Chinese Government's request is referred to it ", decided " to set up a Committee of Nineteen
Members ", and. requested the Council to conimunicate to this Committee' "together with any
observations it might have to make, any documentation that it might think fit to transmit to the
Assembly ".

I propose that the discussion should be opened by the representative of Japan, who may add
any observations he thinks desirable to the printed observations of his Government which are
already in your hands. When we meet in the afternoon, a similar opportunity will be afforded the
representative of the Government of China.

M. MATSUOKA: The Japanese delegation have laid before the Council of the League.of Nations
the observations its Government have thought proper to make regarding the report of the
Commission of Enquiry. We consider that the report, taken as a whole;" and especially in its
descriptive accounts, furnishes a valuable picture of events. There are passages and even whole
sections with which the Japanese Government is entirely in accord. We highly appreciate the
earnest and arduous labourg of the Commission, and we wish, first of all, to extend to
the distinguished members, collectively and individually, our sincere appreciation and thanks.

We owe it to candour, however, to state that the report has not been as full or as proper in
many of its deductions and conclusions as a longer study of the problem would have produced.
We have, therefore, taken pains to draft certain observations for the consideration of the Council,
and we hope that these will be carefully examined and fully weighed.

The condition Qf China is described at length in the report, but a somewhat optimistic and
hopeful attitude is taken which, we regret to say, we are unable to share.

The Commission takes us Japanese to task for having shared in the " altogether different
attitude which was taken at the time of the Washington Conference ", when "there existed no
fewer than three Governments professing to be independent, not to mention the autonomous
status of a number of provinces or parts of provinces ". At the time of the Washington Conference,
in 1922, although conditions in China were not ideal, it was possible for us to join with other Powers
in hoping for a restoration of unity and peace, and we gladly did so. We knew that conditions
were worse than they had been ten years before, when the Republic was proclaimed, but we hoped
for improvement. Now another decade has passed and conditions are not better but worse.

There is now a kaleidoscope of rival military leaders, usually called war lords. Outer Mongolia
has become sovietised; Thibet is at war with China; Turkestan is almost entirely cut off from
contact with the nominally sovereign State; the National Government is in control, by military
force, of only the several provinces about the mouth of the Yangtze River; Shantung is suffering
from another conflict of military leaders; Szechuan is in disorder; the faction at Canton
is independent and hostile: and, as the Commission report, there is "menace from another source-
namely, Communism ".
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At the time of the Washington Conference, there was no threat of Communism in China.
That was taken into the country by Dr. Sun Yat-sen in 1925. With assistance in the way of arms,
money, military experts *and trained propagandists from Russia, the renowned revolutionary
leader was able to organise the Nationalist movement; and when he died, General Chiang Kai-shek
assumed the leadership. The General disagreed with his Russian associates and drove them out
of the country; and to-day he is fighting the Communist movement carried on by .Chinese leaders,
particularly in the provinces of Hupei, Fukien and Kiangsi-that is to say, the heart of China.
But the National Government, of which General Chiang is the chief, and the Kuomintang Party,
which supports it, have not given up the principles which caused the various foreikn Governments,
a few years ago, to increase their garrisons at Shanghai...

In dealing with the events of September ixth and 19th, the Commission say that " the military
operations of the Japanese troops curing that night cannot be regarded as measures of legitimate
self-defence ". With this we cannot agree.

The paragraph concerning the right of self-defence contained in the Note of Mr. Kellogg,
Secretary of State, dated June 23rd, 1928, reads as follows.

(i) Self-defenct. There is nothing in the American draft of an anti-war treaty which
restricts or impairs in any way the right of self-defence. That right is inherent in every sovereign
State and is implicit in every treaty. Every nation is free at all times and regardless to treaty
provisions to defend its territory from attack or invasion and it alone is competent to decide
whether circumstances require recourse to war in self-defence."

The resolution adopted by the Senate of the United States of America at the time of ratification
of that treaty states:

"It is well understood that the exercise of the right of self-protection may, and frequently
does, extend in its effect beyond the limits qt the territorial jurisdiction 6/ the State exercising it."

Also to be cited are the letters of Sir Austen Chamberlain dated May 19th and July 18th, 1928.

The first observes:
"4. .After studying the wording of Article i of the United States draft, His Majesty's

Government do not think that its terms exclude action which a State may be forced to take
in self-defence. Mr. Kellogg has made it clear in the speech to which I have referred above that
he regards the right of self-defence as inalienable, and His Majesty's Government are disposed
to think that on this question no addition to the text is necessary

- io. The language of Article x, as to the renunciation of war as an instrument of national
policy, renders it desirable that I should remind Your Excellency that there are certain
regions of the world the wel/are and integrity of which constitute a special and vital interest tor our
peace and safety. His Majesty's Government have been at pains to make it clear in the past that
interference with these regions cannot be suflered. Their protection against attack is to the British
Empire a measure of self-defence. It must be clearly understood that His Majesty's Government
in Great Britain accept the new treaty upon the distinct understanding that it does not
prejudice their freedom of action in this respect. The Government of the United States have
comparable interests, any disregard of which by a foreign Power they have declared that they
would regard as an unfriendly act. His Majesty's Government believe, therefore, that in
defining their position they are expressing the intention and meaning of the United States
Government."

Sir Austen Chamberlain's second letter says:

" I am entirely in accord with the ,)iews expressed by Mr. Kellogg in his speech of
April 28th that the proposed treaty does not restrict or impair in any way the right of self-defence,
as also with his opinion that each State alone is competent to decide when circumstances
necessitate recourse to war for that purpose."
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The French Government in its reply of 5 uly 14 th, X928, made similar observations, as did
also the German Government.

The Japanese Government, informed of all these communications, also did not fail to emphasise
in its note of May 26th, X928, to the American Ambassador, that " the proposal of the United
States is understood to contain nothing that would refuse to independent States the right of
self-defence ".

In face of these express reserves, and in view of the orgatnised hostility prevailing against our
interests, our people and our forces at the time, the Japanese Government, which is the
acknowledged judge in the matter, regards the action of its army as entirely one of self-defence,
the right to which the Pact of Paris was so explicitly understood not to question or to deny to
any nation ...

In the case of Manchuria, the authorities themselves were actually
encouraging the anti-Japanese activities. We are not to be h.ld responsible for the results. China
and the independent government of Chang Hsueh-liang are themselves responsible. It was their
doing, not ours, and it was done against our repeated and persistent warnings. We have violated
neither the Covenant of the League nor the Nine-Power Treaty nor the Pact of Paris.

I would ask the Council to look at the record of Japan since she opened lier doors, eighty years
ago, to foreign intercourse. For three hundred years--a longer record than any other nation in the
world-we had had no foreign war. Subsequently, we had occasion to participate in several. Have
we sought in these wars anything but our own security from the menace of others ? No. On the
other hand, for how many years has the condition of China been a menace to the peace of the world
and how long will it continue to be

The policy, the hope, the determination of my country is the maintenance of peace. We
want war with no nation. We want no more territory. We are not aggressors. We desire deeply
and earnestly the welfare of our great neighboui.

For decades the unhappy condition of China has been a dangerous influence, while the policies
of Japan have been the stabilising and protective influence in the Far East. (The facts of history
bear this out.) It would be difficult for the Japanese nation to understand the attitude of Western
Powers if they should accuse us to the contrary.

In conclusion, permit me again to' express the heartfelt thanks of the Japanese Government
and the Japanese delegation to Lord Lytton and the other distinguished members of the Commission
of Enquiry, whose arduous travel and able work we sincerely and truly appreciate.
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TWELFTH PLENARY MEETING OF THE ASSEMBLY.

Wednesday, December 7th, 1932, at 3.30 p.m.

CONTENTS.
APPEAL OF TME CHiNESE GOVERNMENT.

Continuation of the General Discussion.
Speeches by 1. Buero (Uruguay). 3I. Paul-B ncour

(France), Sir John Simon (United Kinkdom),
i. Moresco .(Netherlands), .i. Borberg (Denmark),

Baron Aloisi (Italy) and Baron von Nlfurath
(Germany).

President: M. HYMA1NS.

APPEAL OF THE CHINESE GOVERNMENT:
GENERAL DISCUSSION (continuation)4

The President :
Translation : M. Buero, delegate of Uruguay,

will address the Assembly.

It. Bnero (Uruguay):

Translation: Only after great hesitation have I
decided to speak in this Assembly. In my view,
the facts of the position are essentially the same
as when I took part in the general discussion last
March, apart of course from the fact that the new
Manchu State has been born and has been formally
recognised by one of the parties to the dispute.
In other words, all the premises on which my
speech of March 5th was based apply to-day, with
this difference - we can now officially state that,
thanks to the able report of the Commission of
Enquiry, the actual circumstances on which we
based our judgment have been confirmed by the
Lytton Commission.

There was, however, another consideration which
made me, as the representative of a small and
distant South-American Power, hesitate to inter-
vene in this discussion. I have heard it said very
often that countries without extensive territorial
possessions, nor having a large army nor a consider-
able population nor a large share in world trade,
can quite easily, without much danger to themselves,
stand up as the zealous champions of abstract
law and of the principles contained in the League
Covenant. From saying this to saying in effect
that these States should hold their peace is but
a step. I make the most express reservations
with regard to the justification for such a remark;
but that argument, I admit, does impose upon
us an attitude of caution in our analysis of the facts
and in the conclusions we draw therefrom, especi-
ally as, in the event of our being called upon to
co-operate in applying sanctions, the efficacy
of our internationalaction would of course be purely

relative, though it would not be insignificant,
as has sometimes been alleged, because economic
sanctions resulting from a collective derision under
the Covenant can be applied to smaller States with
greater severity than to the great Powers which
possess internal resources for self-defence.

On the other hand, silence would also have
involved a heavy responsibility : first, because it
might eignify our tacit acquiescence in the policy
of the non-observance of international undertakings
which we have regretfully noted in this dispute,
and might encourage other violations of inter-
national treaties and pacts; secondly, because our
silence to-day would deprive us of that moral
authority without which we could hardly demand
the application of the principles of the Covenant
in the - fortunately not very probable - event
of our having to appeal to the League in a dispute
affecting ourselves directly.

Faced with this alternative I have decided to
speak to-day, after carefully *eighing the arguments
for and against and after coming to the conclusion
that the Uruguayan representative ought to be
heard voicing his wholehearted approval of the
considerations so ably put forward by X. Benei
yesterday afternoon.

I note that, as M. de Madariaga rightly said
this morning, the question before us is fraught with
the gravest consequences for the future of the whole
League.

If, in justification of what is happening in the
Far East, the peculiar position of those distant
countries of Asia is adduced as exempting them
from the strict application of treaty law, on which
the Covenant, and especially Article 10, is based,
what will be the position to-morrow when countries
in other continents equally distant from Europe
are compelled to ask the League for assistance?
A recent conflict proves that such a possibility
may arise at any moment, which is one of the
reasons for the anxious interest that the Uruguayan
delegate takes in the solution of the grave questions
of principle which have arisen in the present
conflict between China and Japan.

U there is to be discrimination in each parti-
cular case with regard to the applicability or non-
applicability of the provisions of the Covenant,
then I think we shall be introducing an element
of uncertainty into international relations, and
our faith in the efficacy of the League will be
considerably and legitimately shaken. I would
even say that, if such a doctrine were accepted,
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there would no longer be any valid reason why
certain countries in other continents should con-
tinue to be Members of the League.....

May a wise and equitable agreement be arrived
at before the next session of the Assembly, so that
we may be spared the painful duty of giving a
decision based strictly on the letter of the law.

The President:

Translalion: M. Paul-Boncour, delegate of France,
will address the Assembly.

M1. Paul-Bonceour (France)

Unfortunately in this, the first great conflict it
was called upon to solve, the League found itself
confronted with a whole host of complexities such
as could not be matched in any other part of the
globe. In saying that, I was referring not merely to
distance or to geographical conditions, though
these are practical considerations which cannot be
ignored. No, I was referring to the special and
peculiar circumstance that one of the parties
possesses n the territory of the other, not merely
interests, but rights,, rights conferred by treaties,
which must here, as elsewhere, be respected, and
respected by both parties because they are the
rule of international law. These rights, I said,
were rights of ownership, rights amounting almost
to sovereignty, since they embodied one charac-
teristic of sovereignty - namely, the right to
maintain armed forces. That situation of itself
made it most difficult to draw a definite line
between the respective rights of the two parties.

It must also be borne in mind, I added, that the
other country was in the throes of one of those
fundamental changes that mark the transition of
a State from one form of government to another.
The very extent of the country and the antiquity
of its civilisation made it certain that the change
would be accompained by upheavals with almost
endless repercussions. My observations on this
subject did not in any way - far from it - imply
adverse criticism or even scepticism as to the final
result of this evolution, which has all my sympathy
and that of my country. But, undeniably, this
evolution has momentarily caused a dbgree of
trouble and disorder such as may well cause anxiety
to those who possess interests and treaty rights in
the country ; so much so that they have been led,
in defence of those interests or rights, to exceed
their rights and take certain steps which we have
to consider to-day and that have been brought to
our notice under Article 15 of the Covenant.

A third difficulty - not, I admit, peculiar to
the present dispute - is the constitutionpl weak-
ness of the League itself. When order, based on
the free play of reciprocal interests and respect for
treaties, needs to be maintained, the country
concerned is obliged to employ its own resources
to maintain it, because the League possesses no
collective means enabling it to do so, and in
concrete cases is inclined to show timidity in the
recommendations it makes.

My aim in this brief analysis of the situation is
not, I can assure you, to frighten you with a recital
of these difficulties or to furnish the League with
an excuse for inaction. On the contrary, my
opening words were intended to indicate what is
involved, so that, realising the difficulties, we may
the better be able to surmount them. The Assembly
may be sure that my country will afford you and
the League, in its efforts to settle the Manchurian
affair, the same support as she gave at the time
when the Shanghai affair had to be settled. I am per-
haps, more than any other, bound to refer to the
Shanghai affair, as a tribute to my colleagues, who,
for the several months during which I presided
over an extremely difficult period of the Council's
work, never failed to afford me their assistance.
To-day, the main contribution I desire to make to
our joint effort is, with all seriousness and respect,
to draw your attention to the question of method.
Where do we stand in this matter? What point
have we reached?

To know that, we need not go through the whole
history of this conflict we are endeavouring to
settle. The entire history of the case is set out in
what I consider to be a perfectly objective manner
in the Commission of Enquiry's report. I shall
have occasion to refer to that report again, because
I think it ought to form the centre and pivot of
our discussions. For the moment, I turn to that
sad moment of history, doubly sad for us, the
anniversary of which we shall shortly be com-
memorating. On December 10th it will be just one
year since M. Aristide Briand (ivhom it has been
my great privilege to succeed as permanent French
delegate to the League) achieved a triumph of
tenacious good-humour, by inducing the Council
and the disputants to accept the idea of sending
out a Commission of Enquiry. I will read the
passage in which he commented on that result,
because I feel that it expresses better than anything
else the continuous line of policy adopted by France
in this matter:

"Except in the case of an express stipulation
in treaties in force, the Covenant of the League
of Nations does not authorise a State, however
well founded its grievances against another State,
to seek redress by methods other than the
pacific methods set forth in Article 12 of the
Covenant. For Members of the League, that
is a fundamental principle, in the same way as
the ' scrnpulous respect for all treaty obliga-
tions', on which such stress has rightly been laid
in the Preamble to the Covenant. These two
principles are of equal value. Any infringement
of either lays a grave responsibility on Members
of the League."

What I mean is this: .I venture to say that, as
far as I can see, in spite of the explanations - very
complete, interesting and at times moving - given
by the parties, we have not yet had any close or
exhaustive discussion of the actual conclusions of
the report. Nevertheless, a detailed discussion-
either in the Assembly or in some smaller body
such as the Committee of Nineteen (I leave that
point to the experience of the Bureau) -not merely
of the report as a whole, but of each of its conclu-
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sions, will. I believe, provide us with a basis for
the work of conciliation first, and then, if necessary,
for the recommendation by the Assembly.

The President :

Translation : Sir John Simon, delegate of the
United Kingdom, will address the Assembly.

Sir John Simon (United Kingdom). - After
the series of interesting speeches which have
been made by so. many of my colleagues, with the
sentiments of which I find myself in large agree-
ment, I do not wish to occupy the time of the
Assembly at any great length, but I feel that
my colleagues will wish to hear the views which
are expressed here on behalf of the Government
I represent. . ..

I have heard something said about direct nego-
tiations between the parties. Well, if direct
negotiations give promise of good results, surely
we should encourage them by every means in our
power. But the organs of the League may be
able, and I believe they will be able, to assist in
the work of conciliation. I will make a very bold
observation, and hope I have not produced any
diplomatic inconvenience. It seems to me that
the Committee, to which I suppose these matters
may be referred at some. stage, would be more
effective for this purpose if means could be found
to add to it a representative from each of two great
countries vitally interested in the Far East which
are not themselves Members of the League of
Nations -1bamely, the United States of America
and the Union of Soviet Socialist Republics.

Now let us consider what prospects we have of
m-aking our conciliation useful having regard to
the attitude of the parties. I recall with very great
satisfaction the declaration that was made by the
distinguished representative of Japan, M. Matsuoka,
before the Council the other day when he said that
Japan has been a good and loyal Member of the
League and that Japan wishes to do all that she
can to preserve that attitude and to deserve that
reputation. That is very good. I believe that
that is the spirit which we would wish to welcome
and to make use of.

For myself, I speak on behalf of a country, and
a Government, which has always been and will
continue to be a loyal Member of the League. The
p~rinciple by which I stand here is that my country
desires to act as a loyal Member of the League.
There is no difference in this connection - forgive
me for saying so - between what are sometimes
called the small States and the great Powers. There
is a difference, no doubt, in this way that the great
Powers, by the very circumstance oi their position,
may have upon their shoulders the greatest respon-
sibilities and the largest risks, but, so far as the
desire and the determination to act as loyal Mem-
bers of the League of Nations are concerned, for
all of us alike the Covenant of the League of Nationi
is our constitutional law. It is the reason why we
are here ; it is the fundamental law ; it cannot be

set aside by some light or thoughtless gesture,
because it is the very basis upon which international
co-operation is founded. We are not at liberty to
disregard it. We are bound to sustain it.

All I say in conclusion is this, that we must seek
a practical solution' The League of Nations, I
believe, can do much, if it acts wisely and prudently,
to promote a settlement.

When I speak of a practical solution, perhaps
you will allow me to make one more quotation
from this report. On page 127, when these five
Commissioners reach the end of their task and
when they are considering the advice which they
will tender to this Assembly, when they are dis-
cussing the prospects of settlement, they make
this observation :

"Criticism alone will not accomplish this;
there must also be practical efforts at conci.
liation."

The suggestions at the end of the report, to which
my distinguished colleague M. Paul-Boncour has
just alluded, are suggestions which the authors
of the report claim are put forward for securing,
consistently with justice and peace, the permanent
interests of China and Japan in Manchuria. I
wish to say quite specifically for my Governmert
that the United Kingdom Government will co-
operate to the utmost of its power with the other
Members of the League of Nations (including
both China and Japan) in seeking, in the words
used by the first speaker in our debate - the
delegate of the Irish Free State - a solution equi-
table to all the interests concerned, which might
terminate the present conflict and remove the
possibility of future antagonism.

Forgive me if, in a concluding word, I too dwell
upon the gravity of the task before us. This
League of Nations is the hope of the world: it
is the instrument by which the post-war world
seeks to apply in practice the ideal of substituting
international co-operation for national rivalry.
Then the responsibility that rests upon our
shoulders, if we are trying to conciliate, is tremen-
dous. No one can conciliate who is not concilia-
tory. We must act and speak with the restraint
in our judgment, with the respect for the feelings
of others, with the recognition of the pride which
mounts in every patriotic man's breast when his
country's action is under criticism; but, at the
same time, we affirm attachment to the jrinciples
of the League. By that means we may hope
to justify the usefulness of this great society, by
promoting reconciliation between two great nations
- both of them friends of ours- who ought
to reach a friendly settlement with ear.h other.

Meditating on this matter as I sat in my place
here to-day, I recalled the famous passage pro-
nounced at a critical moment in the history of a
great people, which applies most strangely to this
situation. You recall the words of Abraham
Lincoln in his second inaugural address, when he
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declared: gives us to see the right, let us strive to finishthe work we are in; . . . to do all which may
With malice towards none ; with achieve and cherish a just and lasting peace

charity for all; with firmness in the right as God among ourselves, and with all the nations of
the world."

NOTIFICATION BY THE JAPANESE GOVERNMENT OF ITS
INTENTION TO WITHDRAW FROM THE LEAGUE OF NATIONS.

x. TELEGRAM FROM THE MINISTER FOR FOREIGN AFFAIRS OF JAPAN
TO THE SECRETARY-GENERAL.

Tokio, March z7th, 1933.

The Japanese Government believe that the national policy of Japan, which has for its aim
to ensure the peace of the Orient and thereby to contribute to the cause of peace throughout the
world, is identical in spirit with the mission of the League of Nations, which is to achieve interna-
tional peace and security. It has always been with pleasure, therefore, that this country has for
thirteen years past, as an original Member of the League and a permanent Member of its Council,
extended a full measure of co-operation with her fellow-Members towards the attainment of its
high purpose. It is, indeed, a matter of historical fact that Japan has continuously participated
in the various activities of the League With a zeal not inferior to that exhibited by any other
nation. At the same time, it is and has always been the conviction of the Japanese Government
that, in order to render possible the maintenance of peace in various regions of the world, it is
necessary in existing circumstances to allow the operation of the Covenant of the League to vary
in accordance with the actual conditions prevailing in each of those regions. Only by acting on
this just and equitable principle can the League fulfil its mission and increase its influence.

Acting on this conviction, the Japanese Government, ever since the Sino-Japanese dispute
was, in September 1931, submitted to the League, have, at meetings of the League and on other
occasions, continually set forward a consistent view. This was that, if the League was to settle
the issue fairly and equitably, and to make a real contribution to the promotion of peace in the
Orient, and thus enhance its prestige, it should acquire a complete grasp of the actual conditions
in this quarter of the globe and apply the Covenant of the League in accordance with these con-
ditions. They have repeatedly emphasised and insisted upon the absolute necessity of taking
into consideration the fact that China is not an organised State; that its internal conditions and
external relations are characterised by extreme confusion and complexity and by many abnormal
and excepti6nal features; and that, accordingly, the general principles and usages of international
law which govern the ordinary relations between nations are found to be considerably modified
in their operation so far as China is concerned, resulting in the quite abnormal and unique inter-
national practices which actually prevail in that country.

However, the majority of the Members of the League evinced, in the course of its deliberations
during the past seventeen months, a failure either to grasp these realities or else to face them and
take them into proper account. Moreover, it has frequently been made manifest in these deliber-
ations that there exist serious differences of opinion between Japan and these Powers concerning
the application and even the interpretation of various international engagements and obligations,
including the Covenant of the League and the principles of international law. As a result, the
report adopted by the Assembly at the special session of February 24 th last, entirely misappre-
hending the spirit of Japan, pervaded as it is by no other desire than the maintenance of peace
in the Orient, contains gross errors both in the ascertainment of facts and in the; conclusions
deduced. In asserting that the action of the Japanese army at the time of the incident of September
18th and subsequently did not fall within the just limits of self-defence, the report assigned no
reasons and came to an arbitrary conclusion, and in ignoring alike the state of tension which
preceded, and the various aggravations which succeeded, the incident-for all of which the full
responsibility is incumbent upon China-the report creates a source of fresh conflict in the political
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arena of the Orient. By refusing to acknowledge the actual circumstances that led to tfie foun-
dation of Manchukuo, and by attempting to challenge the position taken up by Japan in recog-
nising the new State, it cuts away the ground for the stabilisation of the Far-Eastern situation.
Nor can the terms laid down in its recommendations-as was fully explained in the statement
issued by this Government on February 25th last -ever be of any possible service in securing
enduring peace in these regions.

The conclusion must be that, in seeking a solution of the question, the majority of the League
have attached greater importance to upholding inapplicable formulae than to the real task of
assuring peace, and higher value to the vindication of academic theses than to the eradication of
the sources of future conflict. For these reasons, and because of the profound differences of opinion
existing between Japan and the majority of the League in their interpretation of the Covenant and
of other treaties, the Japanese Government have been led to realise the existence of an irreconci-
lable divergence of views, dividing Japan and the League on policies of peace, and especially as
regards the fundamental principles to be followed in the establishment of a durable peace in the
Far East. The Japanese Government, believing that, in these circumstances, there remains
no room for further co-operation, hereby give notice, in accordance with the provisions of Article i,
paragraph 3, of the Covenant, of the intention of Japan to withdraw from the League of Nations.

(Signed) Count Yasuya UCHIDA,
Minister lor Foreign A//airs o/ Japan.

2. REPLY BY THE SECRETARY-GENERAL.

Geneva, March 27th, 1933.

The Secretary-General of the League of Nations has the honour to acknowledge the receipt
of the telegram of the Minister for Foreign Affairs of Japan., dated March 27th.

At the conclusion of that telegram, the Japanese Government gives notice of the intention
of Japan to withdraw from the League of Nations in accordatice with the provisions of Article 1,
paragraph 3, of the Covenant, which runs as follows:

"Any Member of the League may, after two years' notice of its intention so to do, with-
draw from the League, provided that all its international obligations and all its obligations
under this Covenant shall have been fulfilled at the time of its withdrawal."
The Secretary-General will not fail to communicate immediately the telegram from the

Japanese Government, together with his reply, to the Members of the League.

(Signed) DRUMMOND,

Secretary-General.
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FIFTH MEETING (PUBLIC)

Held on Saturday, March z8th, 1933, at 1o.3o a.m.

Dispute between Colombia and Peru: Appeal of the Colombian Government under
Article 15 of the Covenant: Draft Report of the Council, provided for in Article 15,
Paragraph 4, of the Covenant, sdbmltted by the Committee of the Council.

M. Santos, representative of Colombia, and M. Garcia Calder6n, representative of Peru,
came to the Council table.

Mr. LESTER, on behalf of the Committee of the Council, presented the draft report drawn up
in virtue of Article 15, paragraph 4, of the Covenant, and drew the attention of the Council, in
particular, to the draft recommendations embodied in Part II of the report under the title

Recommendations which the Council deems just and proper in regard to the dispute ".
M. SANTOS, representative of Colombia. - On behalf of the Government of Colombia, I have

the honour to accept the report which has been circulated and to say that we intend to comply
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with the recommendations which the Council is about to make.
I have the greatest satisfaction in making this statement, because Colombia notes that the

League of Nations has done her ample justice by recognising the truth of the facts with an im-
partiality to which I pay a tribute.

Colombia earnestly hopes that the Peruvian Government also will accept the recommendations
of the Council and that in this way the dispute caused by the occupation of Leticia will receive
a solution in conformity with justice and right .....

The PRESDENT. - The result of the voting is as follows:
There took part in the vote the Members of the Council and the parties to the dispute. The

Members of the Council, numbering thirteen, have all voted for the adoption of the report. Of
the parties to the dispute, the representative of Colombia has voted in favour of the report, and the
representative of Peru against it. I therefore declare the report adopted unanimously.

Following on this vote, it is desirable that I should point out that for several weeks the
Council has done its utmost .to ensure the settlement of this dispute. To its very great regret,
it has not succeeded.

I may also remind you that certain Powers, friendly to the two parties, but not Members
of the League, have also offered their mediation in a broad spirit of conciliation. Their efforts
likewise have failed.

The Council has just unanimously adopted, in accordance with all the formalities prescribed
in the Covenant, the report stipulated in Article 15, paragraph 4, of the Covenant.

Let me remind you that Article z5, paragraph , of the Covenant states:
"1 If.-i report by the Council is unanimously agreed to by the members thereof other

than the representatives of one or more of the parties to the dispute, the Members of the
League agree that they will not go to war with any party to the dispute which complies
with the recommendations of the report."
I should like for my own part also to emphasise the fact that, after adopting certain just and

equitable recommendations which have been repeatedly referred to here, the Council declares
that:

" Once the two parties have stated their intention.to comply with the above recom-
mendations, it will be ready, at the request of either party, to lend its good offices in case
of disagreement as to any point either of procedure or of substance which may arise."
The Peruvian representative has to-day declined our recommendations; but as President of

the Council and representative of Italy, I associate myself with the hope expressed by other
Members of the Council, that, after mature reflection, the solution just adopted by the Council
will be complied with and that the offer of the good offices to which I have referred will be
accepted by both parties.

May I lastly.be allowed to remind the Council that one of the essential objects of the League
is to offer its Members, when divided by a dispute, solutions inspired both by complete impartiality
and by the great principles enunciated in the Preamble to the Covenant which states that the
Members pledge themselves to the prescription of open, just and honourable relations between
nations, to the firm establishment of the understandings of international law as the actual rule
of conduct among Governments, and to the maintenance of justice and a scrupulous respect for
all treaty obligations in the dealings of organised peoples-with one another....

In accordance with the instructions of the Council, it now has the honour to submit the present
draft report, containing, as provided in Article 15, paragraph 4, of the Covenant, a -statement
of the facts of the dispute and the recommendations which are deemed just and proper in regard
thereto

(Signed) Sean LESTER,

President o1 the Committee ol the Council.



Document Twenty-Nine 353

REPORT OF THE COUNCIL, PROVIDED FOR IN ARTICLE x5, PARAGRAPH 4,
OF THE COVENANT, SUBMITTED BY THE COMMITTEE OF THE COUNCIL.

The Council, in view of the failure of the efforts which, under Article 15, paragraph 3, of the
Covenant, it was its duty to make with a'view to effecting a settlement of the dispute submitted
for its consideration, adopts, in virtue of paragraph 4 of that article, the following report,
containing:

I. A Statement of the Facts of the Dispute;
II. The Recommendations which are deemed just and proper in regard thereto.*

I. Facts of the Dispute.

(a) Summary of events.
(b) Contractual provisions by which the two parties are bound.
(c) Endeavours to secure a friendly settlement prior to the appeal to the Council.
(d) Cases of the two parties.
(e) Action taken by the Council for the settlement of the dispute.
(I) Conclusions relating to the facts of the dispute, established by the Council.

(a) SUMMARY OF EVENTS.

On the night of August 31st-September ist, 1932, a group of armed individuals of Peruvian
nationality occupied the river-port of Leticia, the capital of the Colombian district of the Amazon.
The population of Leticia is understood to number about 300.

The assailants subsequently occupied the territory known as the "trapezium of Leticia",
situated between the Putumayo and the Amazon, and fortified in that territory positions on both
rivers.

The inhabitants of Colombian nationality had to take refuge in Brazilian territory.
The Colombian Government, with a view to restoring public order in its invaded territory,

armed a small flotilla, which proceeded towards this territory first by sea and then by river. It
called at various Brazilian ports on the Amazon and one part ascended that river in order to reach,
via the Putumayo, the north of the trapezium; the other part of the flotilla proceeding south via the
Amazon. The expedition consisted of about 1,500 men and six vessels. It arrived in Colombian
waters on or about February 12th, 1933.

Further expeditions by land and air were organised in connection with the military operations
contemplated by the Colombian Government.

The Peruvian invaders of the Colombian territory were supported in their action by the
Commandant-General of the Fifth Peruvian Military Area, who, on January 6th, 1933, sent a
communication to the Colombian Consul-General at Belem do Para, Brazil, and to the Chief of the
Colombian Expeditionary Forces."...

(d) CASES OF THE Two PARTIES.

z. The Colombian Government's Case.

On the night of August 31st7September ist, 1932, the Colombian authorities of the township
of Leticia were assaulted and imprisoned by a group of armed persons, including soldiers and
officers of the Peruvian army. Other acts of aggression were committed against Colombian
territory. They were committed by Peruvian military forces from the Department of Loreto.(Peru).
Those forces entrenched themselves in the invaded area, and likewise at Tarapaca, on the River
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Putumayo, also in Colombian territory. They brought guns and machine-guns, and had gunboats
belonging to the Peruvian Government, as well as military aircraft.

The Peruvian forces expressed the intention of resisting any steps the Colombian Government
might take to restore the Colombian authorities and put an end to the occupation.

The Colombian Government, which had demanded the withdrawal of the Peruvian military
forces from Colombian territory, armed a flotilla with the sole object of re-occupying its own
territory. These forces were to avoid conflicts with the Peruvian military forces unless the latter
offered resistance.

The situation created by the occupation of Leticia is of an exclusively internal nature and
cannot afford a basis or pretext for anv other State to dispute the effectiveness of an established
legal order,

The Colombian Government declares that the Boundary Treaty of 1922 is valid and, accord-
ingly, that Leticia belongs to Colombia ....

2. The Peruvian Government's Case.
Neither soldiers nor officers on the active list of the Peruvian army took any part in the events

at Leticia: the occupation arose merely from action undertaken by private individuals who
endeavoured by their own initiative to realise an irrepressible patriotic aspiration of the
Department of Loreto. It was not the Government of Peru that occupied the town of Leticia and
still retains it.

These Peruvians, however, could not be abandoned to the uncertainty which threatened them
as the result of the despatch of Colombian military forces. This explains the precautionary measures
subsequently taken by the military authorities of Loreto.

The Peruvian Government has not increased its river fleet, which is on the same peace footing
as it was on September ist, whereas the Colombian Government has improvised a large naval
division, whose advance constitutes not merely a provocation, but a preliminary measure of
aggression. The Peruvian Government has refrained from mobilising all or any of its naval forces
from the Pacific towards the Amazon.

In its anxiety to arrive at a peaceful settlement, the Peruvian Government requested the
Colombian Government not to proceed to military mobilisation for the purpose of subduing the
agitation at Leticia. From the same motives, it endeavoured to reach an amicable arrangement
through the Conciliation Commission at Washington.

The Peruvian Government recognises the validity of the Boundary Treaty of 1922 and
expresses its determination to abide by that Treaty. Its sole endeavour is to modify the frontier-line
set up thereby and not to abolish or cancel the Treaty itself.

Under the Treaty, inhabited areas were ceded without the desires of the inhabitants being
consulted. The Treaty was concluded at a time when the dictatorship had abolished the fundamental
liberties in Peru.'

In order to repair the serious injustice committed in separating Leticia from Peru, states
the Minister for Foreign Affairs, the Peruvian Government is prepared to offer adequate territorial
compensations.

To these arguments the Peruvian delegate, in his note to the Secretary-General dated January
2oth,*'adds, inter alia, "that the Leticia incident has an international significance exceeding the
interests of any one country. . . . The Treaty was not executed in full, as Colombia was
unable to effect the transfer of the zone of San Miguel or Sucumbios to Peru "....

(f) CONCLUSIONS RELATING TO THE DISPUTE.

The Council reaches the following conclusions:

I. That both parties agree:

(a) That the Treaty of March 24th, 1922, between Colombia and Peru is in force;
(b) That, in virtue of that Treaty, the territory known as the " Leticia Trapezium"

forms part of the territory of the Republic of Colombia.

2. That that territory has been invaded by Peruvians, who ejected the Colombian authorities
from their posts.
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3. That those Peruvians have been supported by the military authorities of the Department
of Loreto (Peru).

4. That a Peruvian post had been established at Tarapaca on Colombian territory; that
this post was later captured by Colombian forces.

5. That the township of Leticia is still in the hands of the Peruvians.
6. *That the Peruvian Minister for Foreign Affairs, in his telegram of February x7th, states

that the Department of Loreto has decided to re-claim that territorial zone by
occupying it on its own account.

7. That the Peruvian Minister for Foreign Affairs has stated, in his telegram of February 2nd,
" that it cannot be an obligation upon Peru not to interfere with the attack on Leticia,
where there are Peruvians who, voicing the sentiments of the whole Department
of Loreto, have gone there to protest against the iniquity which separated them
from their country of origin regardless of the will of the inhabitants of the territory
that was being dismembered and of their rights as a political minority ".

8. That the terms of settlement of the dispute proposed by the Council in accordance with
paragraph 3 of Article 15 have been accepted by the Colombian Government'and
rejected by the Peruvian Government.

In view of these conclusions, and it having proved impossible to settle the dispute as provided
in Article 15, paragraph 3, of the Covenant, the Council makes the following recommendations,
which it deems just and proper in regard thereto:

II. Recommendations which the Council deems just and proper in regard to the Dispute.

The provisions hereunder constitute the recommendations made by the Council in accordance
with Article 15, paragraph 4, of the Covenant:

THE COUNCIL,
x. Seeing that the situation resulting from the presence of Peruvian forces in Colombian

territory is incompatible with the principles of international law, with those of the Covenant of
the League of Nations and of the Pact of Paris, which are binding on the two parties, and to which
the settlement of the dispute must conform;

And that it is necessary to establish as speedily as possible a situation in harmony with those
principles;

And that, moreover, the Government of Colombia has accepted the proposals made by the
Council in its telegram dated January z6th, 1933, to the effect that the strictest precautions
should be taken to avoid any violation of Peruvian territory and, in proceeding to the re-establish-
ment of order, the Colombian authorities should show the requisite moderation:

RECOMMENDS THE COMPLETE EVACUATION BY THE PERUVIAN FORCES OF THE TERRITORY
CONTAINED IN THE LETICIA TRAPEZIUM, AND THE WITHDRAVAL OF ALL SUPPORT FROM THE
PERUVIANS WHO HAVE OCCUPIED THAT AREA.

THIRD MEETING (PUBLIC)

Held on Thursday, May 25th, 1933, at 6 P.m.

Dispute between Colombia and Peru: Signature of the Document containing the Procedure
for putting into effect the Recommendations proposed by the Council In the Report
which It adopted on March 18th, 1933.
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M. Santos, representative of Colombia, and M. Garcia Calder6n, representative of Peru,
came to the Council table.

Mr. LESTER (Chairman of the Advisory Committee). - The Council will remember that,
at its meeting on March 18th, it adopted unanimously a report under Article 15, paragraph 4,
of the Covenant concerning the dispute between Colombia and Peru. The representative of
Colombia voted for the report. The representative of Peru was not in a position to do so.

On the same day, the Council appointed an Advisory Committee to watch the situation,
assist the Council in the performance of its duties under Article 4, paragraph 4, and help the
Members of the League for the same purpose to concert their action and their attitude among
themselves and with non-member States.

Tl'e Advisory Committee did me the honour of electing me Chairman.
In the course of its discussions, the Advisory Committee thought it saw the possibility of

bringing the parties to agreement on a procedure for carrying out the recommendations of the
Council. Long negotiations took place, and on May ioth I was in a position to present to the
parties a document containing the procedure recommended by the Advisory Committee for
putting into effect the recommendations proposed by the CounCil in the report which it adopted
on March i8th, 1933. This procedure is now submitted to the Council and I will read the
agreement containing it.

Mr. Lester then read the following document.

"The Advisory Committee recommends the Governments of Colombia and Peru to adopt
the following procedure for putting into effect the recommendations embodied in the report
adopted by the Council of the League of Nations on March 18th in order to avoid any incident
that might aggravate the relations between the two countries:

" i. The Governments of the Republic of Colombia and the Republic of Peru accept
the recommendations approved by the Council of the League of Nations at its meeting on
March i8th, 1933, under the terms of Article i5, paragraph 4, of the Covenant, and declare
their intention to comply with those recommendations.

" 2. The Council shall appoint a Commission which is to be at Leticia within a period
not exceeding thirty days. The Peruvian forces in that territory shall withdraw immediately
upon the Commission's arrival, and the Commission, in the name of the Government of
Colombia, shall take charge of the administration of the territory evacuated by those forces.

"3. For the purpose of maintaining order in the territory which it is to administer,
the Commission shall call upon military forces of its own selection, and may attach to itself
any other elements it may deem necessary.

" 4. The Commission shall have- the right to decide all questions relating to the
performance of its mandate. The Commission's term of office shall not exceed one year.

" 5. The parties shall inform the Advisory Committee of the Council of the League
of Nations of the method whereby they propose to proceed to the negotiations contemplated
in No. 2 of the recommendations of March I8th, 1933, and the Committee shall report to the
Council accordingly.

" 6. The Council of the League of Nations reminds the parties that it has declared
itself ready to lend its good offices, at the request of either party, in case of disagreement
as to any point either of procedure or of substance which may arise. The Council considers
that it cannot withhold its attention from developments in the dispute.

"' 7. The Government of the Republic of Colombia will take upon itself the expenses
involved by the working of the Commission and the administration of the territory to which
the mandate conferred on the Commission relates.

"8. In consequence of the acceptance of the foregoing proposals, the Governments of
Colombia and Peru shall give the necessary orders for all acts of hostility to cease on either
side and for the military forces of each country to remain strictly within its frontiers.

*t*
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" The undersigned, representatives of the Governments of Colombia and Peru, accept, on
behalf of their Governments, the procedure for putting into effect the recommendations proposed
by the Council in the report which it adopted on March 18th, 1933, in the form proposed by the
Advisory Committee and approved by the Council at its meeting of May 25th, 1933. They recog-
nise that the meaning of certain points in this procedure is defined in the annexed letters dated
May 25th, 1933, addressed by the President of the Advisory Committee, with the approval of the
Council, to the two above-mentioned Governments.

" In faith whereof the present instrument has been drawn up in three copies, one for the
Government of Colombia, another for the Government of Peru, and the third to be deposited
with the Secretariat of the League of Nations.

"Done at Geneva, May 25th, 1933.

"Envoy Extraordinary and Minister "Envoy Extraordinary and Minister
Plenipotentiary of Colombia. Plenipotentiary of Peru.

Permanent Delegate a.i. to the League Permanent Delegate to the League
of Nations, of Nations.

"The President of the Council
of the League of Nations."

Mr. Lester continued: This document is, as you will observe, accompanied by a letter,
which I have been authorised by. the Committee to address to the representatives of Colombia and
Peru. It is to the following effect:

"The Committee of which I have the honour to be Chairman desires me to place on
record for the information of your Government certain commentaries on the agreement which
has now happily been come to between the Governments of Peru and Colombia.

" In paragraph 2 of that agreement it is stated that the Peruvian forces which are at
Leticia will evacuate that territory as soon as the Commission arrives on the spot. The
Committee understands that the Colombian forces which have occupied Guepi and other
posts on the Peruvian bank of the Putumayo will evacuate those posts simultaneously with
the evacuation by the Peruvian force of Leticia and will hand them over to the Peruvian
Government..,

" Article 3; - The Commission shall call upon military forces of its own selection, and
may attach to itself any other elements it may deem necessary for the purpose of maintaining
order in the territory which it is to administer. The Committee understands that the Commis-
sion will itself be judge of the number of forces required for this purpose, but it will not
ask for any further forces than may, in its judgment, be required for the maintenance of order.

"Article 5. - In order that there may be no misunderstanding as to the exact scope of
the negotiations, the Committee thinks it well to quote in full the text of the recommendation
of the Council on this point:

" Seeing that the Council has recognised the necessity for negotiations, on the basis
of the treaties in force, between the parties for the purpose of discussing all the problems
outstanding and the best manner of reaching a solution of them which shall be just,
lasting and satisfactory;

"And that the discussion of these problems willinclude the examination of any legi-
timate Peruvian interests:

" Recommends that te negotiations be begun and carried out with all expedition,
as soon as suitable measures shall have been taken to carry out the first recommendation.

(Signed) Sean LESTER,
Chairman of the Advisory Committee."

I am happy to be able to inform the Council that the representatives of Colombia and Peru
are now prepared to sign the agreement....
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I. NOTIFICATION BY THE PARAGUAYAN GOVERNMENT OF ITS
INTENTION TO WITHDRAW FROM THE LEAGUE OF NATIONS.

C.Io4.M.49.X935.

TELEGRAM, DATED FEBRUARY 23RD, 1935, FROM THE MINISTER FOR FOREIGN
AFFAIRS OF PARAGUAY TO THE SECRETARY-GENERAL.

[Translation from the Spanish.] Asunci6n, February 23rd, 1935.

Paraguay did not reject the recommendations voted by the Assembly on November 24th
last I for putting an end to the Chaco conflict but requested that certain fundamental points
might be reconsidered with the object of eliminating features incompatible with the constitution
of the country and ensuring that the recommendations should be effective in practice. The
Advisory Committee, however, decided that Paraguay's reply was equivalent to a negative and
proceeded to inflict the sanctions entailed by the resolution of January i6th last.2 This decision
was the more unexpected that various chancellories informed the Paraguayan Chancellory that
they would instruct their delegates at Geneva either to vote for the desired reconsideration or in
any case to oppose the infliction of sanctions of any kind. These 'declarations subsequently
confirmed show that the decision of January i6th does not correspond exactly to the instructions
of some of the Governments represented on the Committee and this circumstance seriously impugns
its value. The arms embargo upon the belligerents was the subject of strong protests from Bolivia
from the moment of its introduction. That country's protest was founded upon the principle that
inasmuch as the embargo was a sanction it could not be imposed until the identity of the aggressor
had been determined. Paraguay did not object to the measure, regarding it as a legitimate measure
of which the neutral Powers could avail themselves in the exercise of their sovereignty in order
to stop the war even before the identity of the guilty party had been determined, on condition
of course that it was applied in accordance with the rules of equity. Notwithstanding Paraguay's
repeated demands the League has constantly evaded entering upon an investigation which would
establish the responsibility for the war, thus deliberately disqualifying itself from applying the
only sanctions admissible when a conflict has already broken out. Such an investigation would
have presented and does present no difficulty. It is notorious and perfectly plain that Paraguay
is the victim of a condemnable offence against international law. By raising the embargo on one
side only, the Advisory Committee has converted an indirect means of stopping the WVar into a
sanction against one of the belligerents. No such sanction is provided for in the Covenant and
therefore no legal authority can enact it without impairing the mutual agreement which unites
the Members of the League. This action ultra vires is aggravated by the fact that, in the present
case, the unilateral embargo is a means of assisting the indubitable aggressor to obtain what he has
not been able to secure with the aid of his own long-prepared forces. The Advisory Committee
considers that it is Paraguay's duty to refrain from making war upon Bolivia so far as the latter
conforms to the Assembly's recommendations. Such a declaration is meaningless in the case of a
war which has been proceeding for thirty-two months. The prohibition to resort to war is only
applicable under the Covenant when the conflict has not yet developed into an armed struggle.
The Advisory Committee's resolution of January 16th constitutes in the judgment of the
Paraguayan Government an arbitrary act against which there is no appeal. Having joined the
League of Nations in the conviction that her obligations as a Member would be confined to those
specified in the Covenant and that she would be treated on a footing of perfect equality with
other nations, Paraguay finds herself compelled to leave the League. The Paraguayan Government
accordingly hereby gives formal notice, as provided in the Covenant, of its decision to withdraw
from the League of Nations. - Luis A. RIART, Minister for Foreign Affairs and Ecclesiastical
A firs.

I See Official Journal, Special Supplement I-o. 132, pages 47 to 5r .
I See Official Journal, Special Supplement No. 133, page 49.
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-REPORT ON THE WORK OF THE
LEAGUE OF NATIONS SINCE THE FIF-
TEENTH SESSION OF THE ASSEIBLY:
CONTINUATION OF TIlE DISCUSSION.

The President:
Translation: The next item on the agenda is

the continuation of the general discussion of the
report on the work of the League of Nations since
the fifteenth session of the Assembly.

His Excellency the Bedjironde Tecld-Hawariate,
first delegate of Ethiopia, will address the Assembly.

31. Teel6-Hawariate (Ethiopia) :
Translation: I desire first of all to exprcss my

deep gratitude to all those Members of the League
which, in accordance with the Covenant, have
guaranteed the territorial integrity and political
independence of my country by admitting it to the
League of Nations as a Member. Ethiopia has
rightly appreciated the great honour thereby done
to her people, who, throughout a history of several
thousands of years, have preserved to this day,
in all their vicissitudes, the patrimony of their
national culure.. I deem it my duty, as the representative of my
nation, to lay before this Assembly the sentiments
of the whole of Ethiopia with regard to the League
of Nations and all its Members, towards whom she
has professed in the past, and, without exception,
continues at present to profess, absolute respect,
together with a profound desire for mutual equity
and equality of om=eheision....

We are a Christian people with a very old tradi-
tion, and we aspire only to live in peace and friend-
ship with the whole world. This people is to-day
threatened with a violation of its national integrity.
Nevertheless, we, who have been described as
"barbarians ", have given manifold proofs of our
great toleration, our spirit of patience and our
sincere humility. Before this Assembly, and speak-
ing on behalf of the Ethiopian people, I declare
that we profess the greatest respect towards all
the nations of the world without exception, even
those who have declared themselves our adver-
saries. We recognise their value, the part they
have played in the past and the great contribution
they have made to the development of civilisation,
both ancient and modern.

But we believe in the League of Nations as a
step forward which has put an end to the era of
conquest, and as an institution which guarantees
respect for the independence of each, in an atmo-
sphere of equality in liberty and common action
in the common cause.

To-day, this institution is faced wth the most
formidable of all tests; for, as the outcome of a
wholly unexpected dispute, the tragic question is
now pending whether the provisions solemnly

incorporated in the Covenant of the League and
sanctioned by a large body of treaties are a tangible
reality or are to represent for all time no more
than a dangerous illusion.

Ethiopia has clearly shown the world that she
places her faith in humanity and has entire confi-
dence in the recognised international procedure.
Before every insult and every attack on her
independence she will remain calm in the know-
ledge of the justice of her cause, which she identifies
with that of the League itself . ..

My uation does not fear the light- it desires
the impartial demonstration of the truth. I there-
fore solemnly declare on its behalf, before all the
nations here represented, that Ethiopia asks for
the immediate despatch of an international com-
mission of enquiry to ascertain the truth of the
complaints brought against her.

Ethiopia as a whole is convinced that nothing
should be allowed to stop the League in this task
of elucidation. The arrival in my country of an
international commission of enquiry would bring
us the first hope of justice through the impartial
re-establishment of truth.

On behalf of His Majesty the Emperor, I declare
that my august Sovereign is prepared to accept
any reasonable suggestion. In his spirit of high
conciliation, he is prepared to accede in the widest
measure to the demands of modern civilisation
and to further the legitimate interests of all nations.
The threat not only to its security but to its very
existence as a nation is growing from hour to hour,
and the Ethiopian people is waiting in increasing
distress of mind as the fatal moment approaches,
and addresses yet indre urgently a supreme appeal
to the heart of humanity. This appeal it sends
out to allmen and women of goodwill throughout
the world, that they may not allow this great
injustice to be done and the soil of Africa to be
stained with the blood of their brethren.

May peace reign; and may the Ethiopian people
be allowed in that peace to collaborate in the
development of civilisation in Africa, and in work-
ing for the establishment of the Kingdom of God
on earth.

Such is our supreme desire. Strong in the justice
of our intentions, we commend our cause to the
sovereign protection rf the League of Nations,
of which this high Assembly is the supreme
expression.

[MEETING OF THE ASSEMBLY,
OCTOBER 10, 1935]

- STATEMENTS BY THE DELEGATIONS
L N CONNECTION WITH THE DOCUMENTS
TRAINSMITTED TO THE PRESIDENT OF
THE ASSEMBLY BY THE PRESIDENT
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OF THE COUNCIL AND RELATING TO
THE DISPUTE BETWEEN ETHIOPIA AND
ITALY (continuation).

The President :
Translation: M. Laval, first delegate of France,

will address the Assembly.

IM. Laval (France):
Translation : I have only a short statement

to make.
France will meet her obligations. I said this

in the Council and I have repeated it in the Assem-
bly. The Covenant is our international law and
we can neither infringe it nor allow it to be
weakened.

At this moment, when each of us has to take
up his responsibility, it is, as you know, witt4
deep feeling that I assume my duty.

My country will obseive the Covenant. Friend-
ship also lays a duty on me. We are not repu-
diating our faith in the authority of the highest
international institution if, simultaneously with
the application of its law, we continue to seek
a solution by conciliation.

The French Government will devote itself
heart and soul to this work of peace, in which,
I am sure, no co-operation will be found lacking
in this Assembly.

The President
Translation: Mr. Eden, delegate of the United

Kingdom, will address the Assembly.

Mr. Eden (United Kingdom). - There is no
need for me to repeat this morning the broad lines
of the policy of His Majesty's Government in the
United Kingdom towards this unhappy dispute.
This has already been declared with all authority
before this Assembly. As will now, I believe,
be universally understood, the foreign policy of
His Majesty's Government remains firmly based
upon its membership of the League of Nations,
because we believe it is only by upholding this
organisation that peace can be maintained. The
maintenance of peace is the first objectiye of British
foreign policy and the constant ideal of the British
people. War is a callous anachronism and mankind
will never taste of lasting happiness until it has
finally renounced its delusive appeal. If civilisation
is to survive, we must abolish in practice that which
we have condemned in principle.

The League has two main tasks. First, to avert
waK by the just and peaceful settlement of all dispu-
tes. Secondly, if we fail in our first objective, to stop
war. It is with the second of these two tasks that
we, as Members of the Assembly, are now concerned,
and it is by the League's effectiveness in realising
this aim that the League will be judged. We
cannot neglect our duties and responsibilities.
Action must now be taken. It is for the Members
of the League of Nations collectively to determine
what that action should be. On behalf of His
Majesty's Government in the United Kingdom I
declare our willingness to take our full part in
such action.

We all of us contemplate *ith the deepest regret
the duty that now confronts us ; but, however deep,
however sincere the regret of any one of us may

be, it cannot absolve us from our duty or excuse
us from fulfilling the obligations to which we have
set our names.

Since it is our duty to take action, it is essential
that such action should be prompt. That is the
League's responsibility - a responsibility based on
humanity, for we cannot forget that war is at this
moment actually in progress.

We must -therefore persist in the action wrhich
our obligations under the Covenant command
us to asslunm. But, in so doing, we abate not by
one jot our aesire for an early and peaceful settle-
ment of this dispute in accordance with the prin
ciples of the Covenant. In that task we are at all
times prepared wholeheartedly to co-operate....

The President:
Translation : M1. Potemkine, delegate of the

Union of Soviet Socialist Republics, will address
the Assembly.

M. Potemkine (Union of Soviet Socialist Repub-
lics) :

Translation : The attitude adopted by the Union
of Soviet Socialist Republics in regard to the
Italo-Ethiopian conflict is well known. It has
been clearly defined by M. Litvinoff, the People's
Commissary for Foreign Affairs, in his speeches at
the recent meetings of the Council and Assembly
of the League. It does not seem to me to be neces-
sary to quote them here in. full. I shall confine
myself to stressing the words in which M. Litvinoff,
on September 5th,' recalled the fact that the
Union of Soviet Socialist Republics had joined
the Leaguq of Nations "with the sole purpose
and with the sole promise to collaborate in every
possible way with other nations in the maintenance
of indivisible peace ".

I should also like to quote his proposal to the
Council "not to stop short in any efforts or deci-
sions which may avert an armed conflict between
two Members of the League, thus accomplishing
a task which is the raison d'tre of the League
itself ".

In the Committee of Thirteen and in the Couneil
the Soviet delegation has always maintained this
attitude of principle. Now, in this Assembly,
all the Members of the League must take the re-
sponsibility of decisions arising out of the finding
that one of the States Members of the League of
Nations has resorted to war in disregard of its
obligations under Article 12 of the Covenant.

The Soviet delegation accordingly considers
it to be its duty to reaffirm its determination
to honour, in common with all the other Members
of the League, the undertakings which the Covenant
Imposes upon all of them without exception.

Unity of action will constitute the most effective
means of settling a conflict which has had its
source in a desire for colonial expansion, which
infringes the territorial integrity and national
independence of a Member of the League and
which constitutes a threat to mankind. This unity
of action will serve as an earnest of the necessary
realisation of collective security, of the system
which will put a check on all future attempts

from whatever quarter they may come-
to disturb peace by attacks on the world's most
crucial spots.
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The President :
Translation : General Nemours, first delegate

of Haiti, will address the Assembly.

General Nemours (Haiti) :
Translation: The black Republic of Haiti,

realising the gravity of the hour, is ready to
shoulder its responsibilities. The situation is clear:
one State a Member of the League of Nations
has invaded the territory of another State which
is a fellow-Member of the League. The rules of
our Covenant, however, bind them both equally;
those rules are explicit, and all that need be done
is to apply the Covenant. On the one hand, there
is the aggressor, who has deliberately taken the
responsibility for his act, and, on the other hand,
the victim of aggression, who asks that the
guarantees provided by the Covenant for all
its Members shall be afforded him. What are
those guarantees I They are clearly indicated
in Articles 10 and 16 of the Covenant. Article 10
lays down the duty of the League of Nations to
protect each of its Members against aggression,
and Article 16, paragraph 1, obliges it to regard
as an aggressor any State Member that resorts
to war in disregard of its covenants under
Article 12, 13 or 15.

The situation being thus defined, what is the
part that the League of Nations is called upon
to play I Is it going to applaud the aggressor's
possible victories, or endeavour to stop him in
his triumphal march I The reply that is given
to this question to-day in the case of Africa will
hold good to-morrow in the case of Europe. The
precedent which we are going to set up to-day
will be used to-morrow. There are not two truths
-one for Africa and the other for Europe. On
either side of the Mediterranean aggression must
be defined in the same way. The same bombs,
the same shells produce the same effects, and
whether the dead and woiihded be black or white.
the same red blood flows from their wounds.

The reply that may possibly be given is that
this is not the same kind of war - that it is a
colonial war. But oni what is this difference to
be based I Between two equal Members of the same
association, both of whom have solemnly entered
into an undertaking to respect all its articles,
there can be no question of establishing, at the
bidding of one of its Members, a distinction which
has never existed. What article of our Covenant,
for example, after defining the aggressor, explains
away his action by minimising its importance
on the grounds that it is a colonial war I Where
is there any reference to a difference between
a war breaking out in Africa and a war breaking
out in Europe I And how is a war that breaks
out in America to be defined I

Will a violent attack on a small coloured nation
of the American continent, whether on the main-
land or in the islands, be condoned by the League
on the pretext, alleged by the aggressor, that it
is only a colonial war ?

The League of Nations has to face its final test.
Is it or is it not an effective instrument for

enforcing 'respect for the covenants into which
its Members have freely entered I And are its
Members resolved to keep their-word and to
carry out the Covenant that they have signed I

We are in a tragic dilemma: free and proud
submission to the law accepted on oath, which
honours and ennobles those who, voluntarily,-
submit to it; or perjury and a resort to brute
force.

In a world which it would fain see better than
it is, the Republic of Haiti, which can rely upon
nothing but its rights - a small coloured nation
symbolising the liberty and equality of races -
is resolved to remain, as it has always been, loyal
to the engagements it has freely contracted. It
demands that the Covenant that we have signed
be applied in full. It has no illusions about the
trials that it will have to bear. It is ready to
bear them, in the conviction that out of present
sufferings will come, ultimately, happiness for all
mankind, new ideas of freedom and justice and also
of equality - all generous ideas that the League
prides itself on putting into practice.

I protest with all my might at this attempt
to crush an independent black people in a so-calied
colonial war.

It would appear that war against black or
coloured peoples is not war at all, but a colonial
expedition that can be undertaken without even
condescending to declare war or give notice.

I protest against this infamous expression
"colonial war", which - I cannot imagine why -
people insist upon employing.

I am speaking in the name of a small black people,
imbued with the principles of 89 and 93,.which
prides itself on representing the French Revo-
lution in America- a small people that has only
come into existence through the force of those
ideas.
. Speaking as I am from this forum of justice and
truth, on behalf of the blacks of Haiti, I know
.that all the millions of negroes and men of colour
throughout the world are observing a minute's
silence to listen attentively to my words.

It is easy enough to ask sarcastically : Where are
the armies, the heavy guns, the tanks, the battle-
ships of Haiti I There are none. But there is
the courage of our young men, such as those who
came forward in 1870, and again in 1914, in defence
of France, because France stands for freedom, jus-
tice, and equality. Their example will be followed
by millions of other negroes and coloured men
and their sons, to-day, will repeat the same gesture.

May I, in conclusion, paraphrase an aphorism
of our immortal Jaurbs. I say, " our immortal
Jaurbs "- although I'have not the honour to be
politically a Frenchman - because there are some
men who belong to all mankind.

Woe betide us all here, all, whoever we may be
- great or small, strong or weak, white or
coloured - woe betide us if we suffer injustice to
be committed and the voice of the victim to be
once more stifled; let us not forget Antigone
upholding against Croon the respect due to those
eternal laws that come to us from the gods or from
our own conscience.

Let us remember those thrones which we believed
to be firmly established, but of which the fragments
are now strewn over the soil of all Europe ; woe
betide us if our pusillanimity prevents us from
playing the part that it is our sacred duty, at the
dictate of our conscience, to fulfil; great or small,
strong or weak, near or far, white or coloured, let
us never forget that one day we may be some-
body's Ethiopia.
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CO-ORDINATION COMMITTEE

FIRST MEETING (PUBLIC).

Held on Thursday, October 31st, 1935, at 6 p.m.

Chairman : M. DE VASCONCELLOS (Portugal).

1. Statement by the Chairman on the Replies received from Governments to the Proposals
of the Co-ordination Committee.

The CHAIRMAN stated that fifty Governments had prohibited, or were about to prohibit,
the export to Italy of arms, munitionfs and war material, in conformity with Proposal I adopted
on October 11th. The Government of the United States of America had prohibited, even before
the Committee's deliberations, the export of arms, munitions and war material to either of the
parties to the dispute.

In the next place, forty-nine Governments had already taken action on Proposal II, or had
declared their readiness to take such action.

With regard to Proposals III and IV for the prohibition of imports from Italy and the
embargo on certain exports to Italy, the replies received from forty-eight Governments already
warranted the conclusion that those proposals had met with very extensive agreement on the
part of Governments.

Lastly, thirty-nine replies had been received to Proposal V.
The above facts called for no comment. They were sufficient to show the extent to which

the Members of the League, called upon for the first time to assume the heavy responsibilities
devolving on them in connection with the collective effort for international security based on
justice and peace, had understood their duty of holding together in the face of grave events.
In their loyalty to the Covenant, they had already given proof of their determination to ensure,
and to enforce, the strict observance of the- new law governing the international community.

The replies to Proposal I would be referred to the Legal Sub-Committee, the replies to
Proposal II to the Sub-Committee for Financial Measures. The Committee of Eighteen and its
Sub-Committees were at the moment engaged on the replies to Proposals III, IV and V.

M. FELDMANS (Latvia) said he had been instructed by his Government to define to the
Co-ordination Committee the sense of his Government's acceptance of the Co-ordination
Committee's proposals.

The Latvian Government, having learned that reservations had been made by certain
delegations during the discussions in the Committee of Eighteen and in various Sub-Committees,
on none of which Latvia was represented, proposed carefully to watch the developments in
this connection, and reserved its attitude in regard to each particular case, and its right to
submit, if need be, requests for exceptional treatment analogous to those already made.

The CHAIMAN said that, by the Co-ordination Committee's decision, the special cases
were referred to the Committee of Eighteen for consideration.
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SECOND MEETING (PUBLIC).

Held on Saturday, November 2nd, 1935, at 3.30 p.m.

Chairman: M. DE VASCONCELLOS (Portugal).

2. Declaration by the Chairman on the Resolutions proposed by the Committee of Eighteen.

The CHAIRMAN. - In submitting to the Co-ordination Committee the conclusions of the
Committee of Eighteen, I should like to remind you that that Committee has had only one object
in view - to defend our joint obligations with a view to the restoration of a just and honourable
peace. I am confident that the measures taken by the Members of the League in execution
of their obligations will further the achievement of that object.

3. Financial Measures : Draft Resolution submitted by the Committee of Eighteen regarding
Proposal II.

The following draft resolution was read
" The Co-ordination Committee notes that thirty-nine Governments of Members

of the League of Nations have taken or are taking measures with a view to rendering
impossible those financial operations with Italy and Italian possessions defined in Proposal II
adopted by the Committee on October 14th, and that ten other Governments have expressed
their willingness to take such measures.

" It requests all Governments to take steps in order that the measures contemplated
in Proposal II may take full legal effect by or before November 18th.

" Each Government which has not already sent a communication to this effect is
requested to inform the Committee, through the Secretary-General of the League, within
the shgrtest possible 'ime, of the measures which it has taken in conformity with this
resolution. "

The resolution was adopted.

Economic Measures: Application of the Measures contemplated in Proposals IH and IV:
Draft Resolution submitted by the Committee of Eighteen.

The following draft resolution,' was read
" The Co-ordination Committee,

Taking note of the facts :
(1) That forty-three Governments of States Members of the League have already

expressed their willingness to accept Proposal III and forty-four Proposal IV adopted
by the Committee on October 19th, and that six others which, owing to their distance
from the seat of the League, did not immediately receive the full text of these proposals
have expressed their readiness to consider them favourably ;

" (2) That nearly all these Governments have declared themselves ready to put the
proposed measures into force by the middle, of November or by such date-as may be fixed
by th. Co-ordination Committee :

" Decides to fix November 18th as the date for the entry into force of these measures;
" Invites all Governments of Members of the League to take the necessary steps so

that these measures may be effectively applied throughout their territories by November
18th ;

" Requests each Government to inform the Committee through the Secretary- General
of the League, within the shortest possible time, of the measures which it has taken in
conformity with the above provisions. "
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M. GARc[A OLDINI (Chile) said he would vote in favour of the resolution, subject to the
observations made by the Chilian Government in its reply to the Secretariat's circular letters.

The CHAIRMAN replied that the Chilian Government's observations had been referred to
one of the special Sub-Committees for consideration.

M. GARciA OLDINI (Chile) was nevertheless anxious that his reservations might be expressly
recorded in the Vinutes.

The resolution was adopted.

M. LAVAL (France). - Now that the Co-ordination Committee has fixed the date for the
entry into force of certain economic measures, I should like to remind you that, as I have
':onstantly stated at the League, my country is loyally applying the Covenant.

It will comply with the prescriptions jointly adopted by the various Governments
represented here.

We have all - and I should like to emphasise this point on the very day on which we are
taking an important decision - another duty to fulfil, one that is dictated by the spirit of the
Covenant. We must endeavour to seek, as speedily as possible, for an amicable settlement of
the dispute. The French Government and the United K1ingdom Government are agreed that
their co-operation shall be exerted also in this sphere.

This duty is particularly imperative for France, which on January 7th last, signed a treaty
of friendship with Italy. I shall therefore stubbornly pursue my attempts - from which
n6thing will deter me - to seek for elements that might serve as a basis for negotiations. It is
thus that I have initiated conversations, without the slightest intention, however, of putting
the results into final shape outside the League. It is only within the framework of the League
that proposals can be examined and decisions reached.

I am convinced that the League will succeed in carrying out its lofty and noble mission
of peace, thus fulfilling the hopes of all those who, in every part of the world, have put their
faith in it.

Sir Samuel HOARE (United Kingdom). - I wish to state, in a few words, and quite simply,
.what I understand to be the meaning of the decision we are taking to-day. On November
18th, all exports from Italy to those Members of the League participating in the sanction
contained in Proposal III will cease. A Committee will, between now and November 18th,
examine certain cases in which it may prove desirable to recommend special treatment. But,
whatever the decisions reached by that Committee, the rule itself remains inviolate and will
be strictly observed by us all.

I will only add that it is with great regret that we have been forced to take this action.
We felt, however, that for those of us who are determined to uphold the principles of the Covenant
and collective security, no other course is possible. If the League is to retain its influence,
collective action is inevitable. The object of our action is to shorten the duration of the war.
We hope and believe that it will succeed in achieving this purpose. In any case, we shall all
of us continue to search for peace and work for peace along lines that are honourable to all
concerned.

I have listened with great sympathy and with full approval to the words uttered by
M. Laval. He has accurately expressed what is in the minds of all of us. On the one hand,
as loyal Members of the League, we feel it our bounden duty to carry out our obligations and
to undertake the duty imposed upon us by the Covenant. On the other hand, we are under a
no less insistent obligation to strive for a speedy and honourable settlement of the controversy.
It is common talk that, during the last few days, there have been conversations taking place
between Rome, Paris and London on the possibilities of such a settlement. There is nothing
mysterious or sinister about these discussions. It is the duty of all of us to explore the road
of peace. This is what we have been doing and this is what we shall continue to do. Up to the
present, the conversations have been nothing more than an exchange of tentative suggestions.
They have had, as yet, no positive outcome. There is therefore nothing to report. If and when
thes6 suggestions take a more definite form, we shall take the earliest opportunity to bring
them before the Council in the most appropriate manner. Nothing is further from our minds
than to make and conclude an agreement behind the back of the League. Nothing is further
from our minds than to make an agreement that is not acceptable to all three parties to the
controversy. For let us not forget that there are three parties in the controversy - the League,
Ethiopia and Italy. At present, there are no proposals that we can bring before the Council
and, in view of the areat complexity of the problem, it may be some time before any proposals
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can be made. No one can prophesy whether we shall succeed or fail in our attempt to find a
basis of settlement. Of one thing, however, I can assure this Committee : we shall constantly
act within the framework of the Covenant and take the earliest practicable opportunity of
reporting the results of our endeavours to the Council. It is essential to act in the spirit of
impartial justice towards the three parties in the controversy - the League, Italy and Ethiopia.

I feel sure that everyone in this room will approve of our action and wish well to all who
are pursuing the path of an honourable peace.,

M. vAN ZEELAND (Belgium).-To all those who refuse tobe disheartened by any noble task;
however great the difficulties, the two declarations which we have just heard will appear as an
encouragement.

In both those declarations, we find again a clear affirmation of ideas and resolves that are
both just and necessary. The leaders of the United Kingdom and of France alike mean to apply
loyally all the provisions of the Covenant and, at the same time, to survey all the appropriate
paths for hastening the restoration of peace.

We can only congratulate the responsible statesmen upon the efforts they have made and
are continuing to make. But both of them have rightly stressed the fact that results can be
achieved only upon the basis of the Covenant, within the framework of the League. That being
so, would it not be better to avoid losing a single day ?

The League has just given striking proof of its vigour and its moderation. The measures to
give effect to Article' 16 have been approved and defined with firmness and 'in temperate terms.
Some of those measures, which are particularly serious in character, will come into operation
automatically after a certain interval, which, it is hoped, will be put to the best possible use by
all the parties concerned.

In the circumstances, does it not seem right that efforts towards conciliation should, from
this moment, be placed under the auspices and within the framework of the League itself ?
Since the responsible leaders of two great countries have already devoted a large part of their
time and their talents to this task, why should the League not entrust to them the mission of
seeking, under its auspices and control and in the spirit of the Covenant, the elements of a
solution which the three parties at issue - the League, Italy and Ethiopia - might find it
possible to accept ?

If this suggestion were to meet with the approval of the members of this assembly, I
think that the moral position of the League would be still further strengthened and that the
chances of peace would be increased.

M. POTEK.MNE (Union of Soviet Socialist Republics).- I wish to draw attentibn to the politi-
cal significance of the efforts made within the framework of the League to settle the conflict
that has arisen between two Members of this international institution which are equal in rights,
but not in strength. True, the war in Africa is continuing, blood is being shed in Ethiopia,
but the League has given its verdict on the breach of the Covenant. Its machinery has been set
in motion. In a few days, the Members of the ,League will have to bring into operation the
measures designed to promote the cessation of hostilities and the re-establishment of peace on the
basis of general security. Since, however, this is the League's first experiment in applying sanc-
tions, certains gaps may still be found. But, if the application of these measures is general,
complete and loyal, it may produce a definite result.

During the framing of these various measures, there has been some hesitation at certain
points, and even isolated cases of defection, but the enormous majority of the Members of the
League have agreed to the sanctions resolutely and immediately. The application of these
measures will call for sacrifice, but what price can be considered too high when we have to defend
the interests of peace ?

It is in order to safeguard the cause of peace now and in the future that the States Members
of the League are acting to-day. They are urged on by a spontaneous, a universal, impulse.
The peoples who are joining in this movement are stirred by a feeling of solidarity to resist the
common peril. The world, it seems, is beginning to realise that peace is indivisible. It is becoming
manifest- to international public opinion that there is no fundamental difference between a
conflict close at hand and a conflict at a distance - in Africa or in Europe. The idea of localising
and isolating conflicts inevitably leaves the aggressor free to act as he pleases. It is an imperative
necessity to prevent a world catastrophe by nipping it in the bud. The best means of achieving
this is collective action - firm, resolute and unanimous. The gravity of the measures upon
which we have just decided will perhaps help to strengthen the tendencies in favour of the
pacific settlement of the Italo-Ethiopian dispute. It will -perhaps facilitate the success of the
efforts expended to that end.
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If an amicable arrangement, within the framework of the League and consistent with
the principles of independence, sovereignty and equality between its Members, could be reached,
the Soviet delegation would be the first to express its satisfaction. That would be the best
possible outcome. In that event, the present mobilisation of the League might be regarded
as a valuable experience for the future. It would serve as an example and a warning to all
and would show that all the peoples Members of the League are always ready unanimously
and effectively to resist attempts from any quarter to violate world peace.

M. DE MADARIAGA (Spain). - In one of the documents which were distributed to the
Co-ordination Committee to-day, you will see that, of the fifty-six States Members of the League,
fifty-one have replied to Proposals I and II and forty-nine to Proposals III and iV. I do not
mention Proposal V, which is concerned only With procedure.

I draw the conclusion that, since the immense majority of these replies are affirmative,
we find ourselves in the presence of an imposing demonstration of that solidarity which is
implicit in the principle of the League and of the efficacy of the League's work. Further,
I am quite sure that I am voicing the feelings of all the countries concerned when I say that
not one of those which have replied " Yes " to the proposals we have been obliged to send
them has done so light-heartedly ; all, I am sure, have replied with heaviness of heart. It is
not merely that resolutions have had to be adopted which will cause damage to all countries
and very real and serious damage to some; it is not merely that extremely disagreeable decisions
have had to be reached in respect of a given country. It is that these decisions have had to
be reached in respect of one of the greatest and noblest countries, a country that can boast
of an ancient civilisation, that has been one of the greatest contributors to the civilisation
of Europe and of the world. I do not claim any special position for my own country in this
regard, continuous and strong as are the cultural and racial ties which unite us to Italy.. It
would be both presumptive and tactless to attribute to Spain a place apart in a psychological
situation in which we are all equally concerned.

What, however, is the meaning of that ? It means that more than forty nations have
undertaken a heavy task, have assumed an onerous duty. It is a fine act of solidarity to begin
by accepting the duties of League membership before claiming the rights of that membership.
But we must not forget those rights. The rights of the Members of the League -which must
be recalled to mind to-day amount to this : the counterpart of collective action in case of
insecurity is collective action for the avoidance of insecurity in the future. It is not enough
to come together to heal international ills ; we must act together to prevent them.

Animated by this conception - in my opinion, the central, the essential conception if
we have the future of the League in view - I am able wholeheartedly to concur in the proposal
made to us by the Prime Minister of Belgium, and I welcome the efforts which have been made
with remarkable tenacity, suppleness and vision by the French Prime Minister in conjunction
with the United Kingdom Government.

Our first task is to ensure the maintenance of peace and to restore peace when it has been
broken. But peace can only be secured through justice. Our duty therefore is to ensure justice
without allowing ourselves to be swayed one way or the other by military events; without
allowing ourselves to be swayed by such events either to favour those who may have triumphed
by force of arms or to shun consideration of their interests because they have so triumphed;
without allowing ourselves to be swayed, for justice requires calm, and those who momentarily
find themselves amid the dust of battle may lose their calm. We who are not amid the dust
of battle must not allow ourselves to lose our calm because others may perhaps sometimes
lose it. At Geneva, we must proceed to peace through justice, and to justice through calm.

I therefore support the desire expressed here - I will not speak of a mandate because.
we have no power to grant one - that our negotiators, the Government of the United Kingdom
and the Government of France, who are in a better position than the others, may pursue their
praiseworthy efforts with a view to preparing the drafts of plans which will come back here;
for discussion in the Council, and may lead us to peace.

WVe have two guarantees that these preliminary plans will not only remain within the
framework of the Covenant, but - what is more important - will be true to its spirit. The
first of these is that ultimately the plans will have to be discussed and approved by the Council,
and the second that our negotiatois, France and the United Kingdom, are the two pillars of
the League.
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Al. TiTuLESCO (Roumania). - On behalf of the Little Entente and the Balkan Entente,
I have the honour to make the following statement : The Little Entente and the Balkan Entente
have been faithful upholders of the Covenant. They have assumed their political responsi-
bilities courageously and have made sacrifices which will, they hope, be appreciated by the
international community to their full extent. But the primary object of the League is to prevent
war, and, when war has broken out, to re-establish peace. Thus we can only join with those
who, inspired by this noble ideal, are making every effort to restore a just peace between Italy
and Ethiopia. But peace, as we conceive it, is peace within the framework of the League and
consistent with the fundamental prinjiples of the Covenant. Accordingly, the Little Entente
and the Balkan Entente will faithfully support all those who are working for peace through,
with and for the League, realising as they do that by persisting in this path they can reconcile
their international duty with the sincere friendship which binds them to Italy.

M. MOTTA (Switzerland). - I am not altogether able to control the very sincere feelings
by which I am animated. When, on October 10th, in the Assembly of the League, Ml. Laval
delivered the speech which is still fresh in our memory, I ventured, after explaining the position
of the Confederation towards the present conflict, to express my very warmest appreciation
of the efforts which the President of the Council of Ministers and first delegate of France had
made.

To-day, now that this conference of Governments has succeeded - by an agreement
which, notwithstanding various shades of opinion and minor divergencies, is still an admirable
achievement - in co-ordinating the efforts relating to sanctions, it seems to me that the words
uttered by M. Laval on October 10th acquire a fresh significance and value.

I was glad, more glad than I can say, to hear the statement which he made to-day, and I
felt no less gladness on hearing the distinguished Minister for Foreign Affairs of the United
Kingdom ; for complete agreement seemed to me to exist between those two declarations, so
serious, so important and - I may say without exaggeration - of such historic moment.

The first delegate of the United Kingdom said that the task to which his Government and
he had set their hand - in a manner deserving of the highest praise - was primarily a work
of exploration, of investigation. Everyone realised that was bound tb be so. But the work of
exploration, *or investigation, is to continue, and it will lead to the discovery of a just and
equitable formula enshrining peace within the framework of the League.

You will ask me - with every reason -w what right the first delegate of Switzerland has
to speak at this juncture. Allow me to tell you why. In the first place, we are here at Geneva,
in Switzerland, at the seat of the League of Nations. The very raison d'elre of my country is
summed up in two words : freedom and peace. My second reason for speaking is that Switzerland
is a neighbour of Italy. The part of Switzerland which borders on Italy is the part which speaks
Italian, my mother tongue.

I cordially endorse the hopes and congratulations so eloquently voiced by the representative
of that noble country, Belgium.

M. Ruiz GuiRAzf (Argentine Republic). - On behalf of the Argentine Government,
I warmly associate myself with the hopes just expressed by the representatives of France and
the United Kingdom for a pacific solution of the dispute. We wish to see this ideal of peace
victorious through conciliation. And precisely because of our traditional friendship with Italy,
we long for this legal peace within the framework of the League.

M. KoRNICKxI (Poland). - I need not stress here the importance attached by my Govern-
ment to the reasonable and equitable settlement of a dispute which has forced us to take the
steps adopted to-day towards a country united to our own by the ties of an ancieit and loyal
friendship. Wh atever the solution adopted for concrete cases, I wish to say that, in the presence
of the proposals which will be submitted to it, my Government will deem it its duty to study,
with all due attention and in the light of its obligations, the bases of any arrangement that
may be contemplated. It is in this spirit that I have listened to the important statements
made by the representatives of France and the United Kingdom, and I would point out that
the previous speakers have very properly emphasised the r~le which devolves on the Council
of the League. It will, in particular, be the Council's task to find a solution such as will restore
peace. While expressing my sincerest wishes for the full success of the efforts made by France
and the United Kingdom in the cause of peace, I must nevertheless point out that our Co-ordi-
nation Committee cannot confer a formal mandate on those Powers, the Council being the
only body competent to deal with the substance of the problem.

In conclusion, I venture to hope that the basis of a durable and equitable peace may very
speedily be fourid; that is Poland's most fervent wish.
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M. TUrDELA (Peru). - We are undoubtedly witnessing an event of incalculable significance.
The Members of the League do not wish that, because the judicial procedure of the Covenant
is being applied, it should be assumed that the primary aim of our constitution is being ignored.
On behalf of Peru, which has close ties with Italy, I wish to add to the declarations of previous
speakers my sincerest and warmest hopes that the noble efforts at present being made by France
and the United Kingdom may shortly result in a peaceful, honourable and just settlement
of the present dispute.

The CHAIRMAN. - The Conference of States Members of the League of Nations appointed
to co-ordinate measures for the application of Article 16 has just listened to words of peace
uttered by speakers of the highest authority. Certain suggestions have been made that the
great workers in the cause of peace should continue their action within the framework of the
League. It is the Committee's duty to take note of those suggestions, in the certainty that
the League itself will encourage these countries in their activities.

I should be loath to add a single work to the lofty, chivalrous and eloquent speeches which
we have heard. The League Assembly and Council have declared that the door of conciliation
will always'remain wide open ; the League is the supreme institution of peace. I feel I am
speaking for the Committee in saying that the Members of the League assembled in this Commit-
tee note the hove expressed by the first delegate of Belgium and give it their full approval.

The Committee took note o/ the desire expressed by the Belgian delegate.



372

Document 30(c)

[MEETING OF THE ASSEMBLY,
JUNE 30, 1936]

The President :
Translation : His Majesty the Negus Halle

Selassie, first delegate of Ethiopia, will address
the Assembly.

lI.M. the Negus Ilaile Selassie (Ethiopia), speaking
in French :

Translation: I ask the Assembly to excuse me
if I do not speak in French as I should have wished.
I shall express myself better, with all the strength
of my heart and mind, if I speak in Amharic.

(H.M. Haile Selassie continued in Amharic.)
I, Haile Selassie I, Emperor of Ethiopia, am

here to-day to claim that justice that is due to
my people, and the 'assistance promised to it
eight months ago by fifty-two nations who asserted
that an act of aggression had been committed
in violation of international treaties.

None other than the Emperor can address
the appeal of the Ethiopian people to those fifty-
two nations.

There is perhaps no precedent for *a head
of a State himself speaking in this Assembly.
But there is certainly no precedent for a people
being the victim of such wrongs and being threat-
ened with abandonment to its aggressor. Nor
ha there ever before been an example of any
Government proceeding to the systematic extermi-
nation of a nation by barbarous means, in viola-
tion of the most solemn promises made to all
the nations of the earth that there should be no
resort to a war of conquest and that there should
not be used against innocent human beings the
terrible weapon of poison gas. It is to defend a
people struggling for its age-old independence
that the Head of the Ethiopian Empire has come
to Geneva to fulfil this supreme duty, after having
himself fought at the head of his armies.

I pray Almighty God that He may spare nations
the terrible sufferings that have just been inflicted
on my people, and of which the chiefs who have
accompanied me here have been the horrified
witnesses.

It is my duty to inform the Governments
assembled in Geneva, responsible as they are
for the lives of.millions of men, women and children,
of the deadly peril which threatens them, by
describing to them the fate whiph has been suf-
fered by Ethiopia.

It is not only upon warriors chat the Italian
Government has made war. It has, above all,
attacked populations far removed from hostilities,
in order to terrorise and exterminate them....

In fOctober 1935, the fifty-two nations who
are listening to me to-day gave me an assurance
that the aggressor would not triumpmh, that the
resources of the Covenant would be implemented

in order to ensure the rule of law and the failure
of violence.

I ask the fifty-two nations not to forget to-day
the policy upon which they embarked eight months
ago, and on the faith of which I directed the resis-
tance of my people against the aggressor whom
they had denounced to the world. . . .

I assert that the issue before the Assembly
to-day is a much wider one. It is not merely a
question of a settlement in the matter of Italian
aggression. It is a question of collective security;
of the very existence of the League ; of the trust
placed by States in international treaties; of the
value of promises made to small States that their
integrity and their independence shall be respected
and assured. It is a choice between the principle
of the equality of States and the imposition upon
small Powers of the bonds of vassalage. In a word,
it is international morality that is at stake. Have
treaty signatures a value only in so far as the signa-
tory Powers have a personal, direct and immediate
interest involved I

No subtle reasoning can change the natue
of the problem or shift the grounds of the dis-
cussion. It is in all sincerity that I submit these
considerations to the Assembly. At a time when
my people is threatened with extermination,
when the support of the League may avert the
final blow, I may be allowed to speak with com-
plete frankness, without reticence, in all direct-
ness, such as is demanded by the rule of equality
between all States Members of the League. Outside
the Kingdom of God, there is not on this
earth any nation that is higher than any other.
If a strong Government finds that it can, with
impunity, destroy a weak people, then the hour
has struck for that weak people to appeal to the
League of Nations to give its judgment in all
freedom. God and history will remember your
judgment.

I have heard it asserted that the inadequate
sanctions already applied have not achieved
their object. At no time, in no circumstances,
could sanctions that were intentionally inadequate,
intentionally irl-applied, stop an aggressor. This
is not a case of impossibility, but of refusal
to stop an aggressor. When Ethiopia asked -as
she still asks - that she should be given financial
assistance, was that a measure impossible to apply t
Had not the financial assistance of the League
already been granted - and that in time of
peace - to two countries, the very two countries
which in the present case refused to apply sanctions
against the aggressor I

In presence of the numerous violations by the
Italian Government of all international treaties
prohibiting resort to arms and recourse to barba-
rous *methods of warfare, the initiative has to-day
been taken - it is with pain that I record the
fact - to raise sanctions. What does this initiative
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mean in practice but the abandonment of Ethiopia
to the aggressor I Coming as it does on the very
eve of the day when I was about to attempt a
supreme effort in the defence of my people before
this Assembly, does not this initiative deprive
Ethiopia of one of her last chances of succeeding
in obtaining the support and guarantee of States
Members I Is that the guidance that the League
of Nations and each of the States Members are
entitled to expect from the great Powers when
they assert their right and their duty to guide the
action of the League I

Placed by the aggressor face to face with the
accomplished fact, are States going to set up the
terrible precedent of bowing before force I

The Assembly will doubtless have before, it
proposals for reforming the Covenant and rendering
the guarantee of collective security more effective.
Is it the Covenant that needs reform I What
undertakings can have any value if the will to
fulfil them is lacking I It is international morality
that is at stake, and not the articles of the
Covenant.

On behalf of the Ethiopiani people, a Member of
thi League of Nations, I ask the Assembly to take
all measures proper to secure respect for the
Covenant. I renew 'my protest against the viola-
tions of treaties of which the Ethiopian people
is the victim. I :declare before the whole world
that the Emperor, the Government and the people
of Ethiopia will not bow before force, that ,they
uphold their claims, that they will use all means
in their power to ensure the triumph of right
and respect for the Covenant.

I ask the fifty-two nations who have given the
Ethiopian people a promise to help them in their
resistance to the aggressor: What are they willing
to do for Ethiopia ?

I ask the great Powers, who have promised the
guarantee of collective security to small States -
those small States over whom hangs the threat
that they may one day suffer the fate of Ethiopia:
What measures do they intend to take I

Representatives of the world, I have come to
Geneva to discharge in your midst the most painful
of the duties of the head of a State. What answer
am I to take back to my people I

[MEETING OF THE ASSEMBLY,
JULY 4, 1936]

CLOSING SPEECH BY THE PRESIDENT.
The President :
Translation : In formulating and adopting the

recommendations which have just been voted
almost unanimously, your Assembly has brought
the League of Nations through one of the darkest
and narrowest defiles which it has encountered
on its path since its creation.

Tradition would have your President con-
gratulate you on the issue of such a debate and
emphasise the spirit of goodwill and civic courage
you have had to display in performing your task.
But I think that such words would be out of place
in the atmosphere in which this meeting has
taken place.

You have had the most difficult and ungrateful
task to perform ....

No attempt has been made to conceal the fact
that the League of Nations has suffered a setback,
and a serious one. The word has, I think, occurred
several tinmes in each of the speeches made, and
it is well that this should be so.

But, without wishing to minimise its importance,
it should not be too much exaggerated. A set-
back is not a mistake and still less a defeat; what
we must prevent at all costs is that the setback
should become a defeat.

While it is justifiable and true to speak of the
failure of the League's action in regard to one
of its Members, it is perhaps necessary to take up
a more qualified attitude in speaking of economic
and financial sanctions. It is true that sanctions
have not saved Ethiopia. But this does not mean
that they did not help her in her struggle. They
did not constitute a decisive factor, sufficient in
itself to permit the League to achieve the aims
it was pursuing. But I fail to understand the
surprise which this 'has caused in certain quar-
ters.

When you decided last October that the
collective action of the League should be confined
to economic and financial measures, was it not
evident that you also limited the possibilities ol
gaining control of the situation I You acted in
this way, moreover, for imperative and unavoidable
reasons, and, in fact, because it would have been
impossible to do more; but that meant that
the League accepted the idea of affording one
of its Members who was threatened an important
degree of assistance, calculated to help it to a
great extent, but not necessarily decisive in any
case and likely to guarantee it against all
perils in all eventualities.

It is only too obvious that measures of a
negative character in the economic and financial
sphere cannot take the place of guns, tanks or
aeroplanes on one side, or do away with them on the
other. And yet, who among you - if by the malice
of fate he was to find himself one day in a situation
like that of Ethiopia - would not be glad, in default
of something better, to see economic and financial
sanctions applied to his aggressor by fifty countries I
It is, alas! from this realistic and pragmatical
aspect that we must consider the situation. Viewed
from this angle, sanctions have worked to the extent
to which it was possible for them to do so, and they
have given the results which could have been
expected of them.

I do not say that the decisions might not have
been taken more speedily or have had a wider scope;
but it is easy to find fault afterwards. To judge
those who have acted at a given moment, care
must always be taken to visualise the difficulties
of the moment when the decision was taken, and
not to make use of knowledge which was only
obtained subsequently.

Be that as it may, it is certain - and this is an
item on the credit side - that the decisions taken
were applied loyally and simultaneously and that
on this occasion a new spirit manifested itself in
the sphere of international relations. If future
opponents found themselves in less unequal condi-
tions, none can say that the important element
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represented by the imposition of economic and
financial sanctions might not, unlike what has
happened this time, become a decisive factor and
change the outcome of the war.

Such considerations, are not without value for
the future. That is why I have thought it my
duty to refer to them. But we understand that
they are not enough to comfort or satisfy the
Member of our League whom we have failed tq
protect....

In conclusion, let me assert that the League of
Nations must recover from this setback. It must

continue its forward march. That is a matter,
not of sentiment, but of absolute necessity
Just imagine for one moment what would happen
if this hope were not fulfilled, if the League of
Nations were to succumb to the blows which
have been dealt it. Try to picture what then would
be the position in the world. You cannot escape
the conclusion that the League of Nations is
irreplaceable and that, such being the case, every-
thing must be done, not merely to secure its
continued existence, but to revive its authority
and to ensure that the principles for which it
stands resunie their forward progress.
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Ninety-first (Extraordinary) Session of the Council

(PART I)

FIRST MEETING (PRIVATE, THEN PUflLIC).

Held at the Palace o/ St. James, London, on Saturday, March x4th, Z936, at zx a.m.

Adoption of the Agenda of the Session : Treaty of Mutual Guarantee between Germany,
Belgium, France, Great Britain and Italy, done at Locarno on October 16th, 1925
Communications from the French and Belgian Governments.

I. rELEGRAm FROM THE FRENCH GOVERNMENT.

(Translation.] "Paris, March 8th, 1936.
"By Article i of the Treaty negotiated at Locarno to which Belgium, France, the British.

Empire and Italy are parties with Germany, Germany confirmed, inter aia, her intention to
observe the stipulations of Articles 4z and 43 of the Treaty of Versailles, which provide for the
demilitarisation of the German territory on the left bank of the Rhine and on the right bank.
of the zone situated between that river and a line drawn fifty kilometres to the east.

"In virtue of Article 8 of the Treaty of Locarno, that Treaty cannot cease to have effect
otherwise than by a decision of the Council of the League of Nations voting by a two-thirds
majority.

"Notwithstanding these explicit provisions, the Government of the Reich, by a
communication made yesi'rday to the representatives in Berlin of the signatory Powers, has
just repudiated this Treaty by a unilateral act.

" Moreover, in reply to a question put by the French Ambassador when this hotification
was made to him, the Minister for Foreign Affairs of the Reich announced that the German
Government proposed to send small detachments into the demilitarised zone as a symbolical
act.

. in fact, the appearance of considerable military forces is already reported in several
localities in the zone.,
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" The German Government has thus expressly violated Article 43 of the Treaty of
Versailles and Article i of the Treaty of Locarno.

" Consequently, in conformity with Article 4 of the last-named Treaty, the French
Government has the honour to seize the Council of the League of Nations of the violation,
thus committed.

" In view of the urgency of the matter, I should be obliged if you would take all necessary
measures for the Council to meet as soon as possible.-Pierre-Etienne FLANDIN."

2. TELEGRAM FROM THE BELGIAN GOVERNMENT.

[Translation.] "Brussels, March 8th, 1936.
"By a communication made on March th to the Belgian Government; .the German

Government gave notice that it no longer considered itself bound by the Treaty of Guaranteeof Locarno and that German troops were entering the demilitarised zone. This fact constituting
a violation of Articles 42 and 43 of the Treaty of Versailles, the Belgian Government has the
honour, in conformity with Article 4, paragraph I, of the Treaty of Guarantee of Locarno, to
lay the question immediately before the Council of the League of Nations. I should be grateful
if you would take the necessary measures in order that the Council may be convened as soon
as possible.-Paul VAN ZEELAND, Prime Minister, Minister for Foreign Aflairs."
This session of the Council which is now open has been summoned in response to the request

received from the French and Belgian Governments, and it is now our task to consider these two
communications ...

M. FLANDIN. - The facts which have given occasion for this special meeting of the Council
are too well known for it to be necessary for me to recapitulate them at any length. A week
ago to-day, the diplomatic representatives at Berlin of the Powers who signed the Treaty of Locamo
,xith Germany were successively received by the German Chancellor and were told that Germany
proclaimed that Treaty to have lapsed and henceforward regarded herself as discharged from its
obligations. In order that there might be no misapprehension as to the reality of that decision,
troops entered the demilitarised zone on the same day. These were not, as was first stated, a
few "symbolical " detachments, but large forces consisting of over 3o,ooo regular troops, to
mention only those officially reckoned by the German Government.

In bringing these facts before the Council and in denouncing the breach of Article 2 and
Article 8 of the Locarno Treaty, the French Government has not so much exercised a right as
performed a duty. If it were only a question of rights, the text of the Locarno Treaty would
authorise the French Government to take strong and decisive measures forthwith. Being anxious,
for its part, not to add any disturbing factor to the European situation, it voluntarily refrained
from such action, thus giving expression in its fullest sense to the respect which it pays, and which
it hopes all will pay, to international law as the essential means of maintaining peace.In virtue of Article 4, it was France's duty, as a contracting party, to bring the question
immediately before the Council of the Ltague of Nations. She has done so, confident in the
Council's impartiality in establishing the fact of a breach and recommending such steps as may
be considered desirable, confident also in the readiness of the guarantor Powers to perform the
duties devolving on them as a result of that finding, and resolved, finally, to place at the League's
disposal all her forces, both material and moral, to help it to overcome one of the most serious
crises in the history of peace and of its collective organisation.

To justify her action, Germany has invoked the approval by the French Chamber of Deputies
of the Franco-Soviet Pact concluded ten months previously, regarding which there had been an
exchange of notes last May and June between the Government of the Reich, the French Govern-
ment and the Governments guarantors of the Locarno Treaty. In these notes, the legal arguments
advanced on the German side were amply refuted. The German Government gave no reply.

But, even if the German Government was not satisfied, it was bound, in virtue of the
Arbitration Convention concluded at the same time as the Rhineland Pact, to refer the matter
to arbitration. It has not even attempted to do so. Despite the statement I myself made in the
Chamber of Deputies before Germany's unilateral denunciation of the Treaties of Locarno and
Versailles, to the effect that we would accept the arbitration of the Hague Court of Justice, the
German Government has not attempted to initiate such proceedings; nor has it attempted to
bring about any common discussion of the problem at a meeting of the Powers signatories of the
Locarno Pact. It has preferred to repudiate a treaty which Chancellor Hider has repeatedly
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recognised to have been freely agreed to and on which the signatories intended to confer particular
stability, since the contracting parties forwent the right of denunciation and may only ask the
Council of the League of Nations to terminate the Treaty if it finds that the League of Nations
otherwise provides sufficient guarantees.

That this decision taken by Germany had been prepared long beforehand, and that the
argument put forward was merely a pretext, chosen from among several others which had previously
been considered, there can be no doubt. But that matters little. I repeat that the French
Government is prepared to let the Permanent Court at The Hague decide whether the Treaty of
May 2nd, 1935, is incompatible with the Treaty of Locarno.

But not only is there repudiation of a treaty. There is also a definite breach of Article 43
of the Treaty of Versailles, which Article 44 describes as a hostile act.

It is not without good reason that, at Locarno, respect for frontiers and respect for the measures
intended to provide a necessary safeguard for Belgium and for France were placed upon the same
footing.

There is no doubt that no one could have intended to place a derogation from the principles
of demilitarisation on a point of detail on the same footing as the violation of a frontier. But the
statements of the authors of the Treaty show that it was not intended to make any difference
between an attack on national territory and a deliberate and large-scale violation of the zone.
In asking that the violation should be recognised, the French Government simply asks that the
law should be applied. Once this has been done, it will be for the guarantors to furnish France
and Belgium with the assistance provided for in the Treaty.

But France's rights and her own interests are not alone at stake, nor are the duties of the
guarantors alone involved. It is a question-and here I am speaking particularly to the Members
of the Council who are not signatories of the Locarno Treaty--of the interests of general peace
and, I might say, of the very existence of the League of Nations. The question at issue is whether
the practice of the tait accompli, the unilateral repudiation of undertakings freely and solemnly
accepted, are going to be set up in Europe as a political system; whether treaties are going to be
considered as at any moment and immediately capable of modification at the will of their signa-
tories, and whether a Government, in the exercise of its own power, may go back to-day on its
promises of yesterday. I ask how such a method can be reconciled with the existence of the
League of Nations, whose Covenant states that, in order to promote international co-operation
and to achieve international peace and security, it is necessary to observe strictly all the under-
standings of international law as the actual rule of conduct among Governments, together with a
scrupulous respect for all treaty obligations.

Is such a method compatible with the very notion of collective security, an expression which
is meaningless if it does not express the confidence of each member in the undertakings entered
into by the others) and the conviction that all the members will contribute to defend each one of
them against the breach of its undertakings by another State ? Is it likely to encourage the
conclusion of fresh international agreenients ?

The Council gauged these dangers so well that, a year ago, on April 17th, 1935, WtLen
condemning the use which Germany had already made of this method, it recognised that, in
future, the Members of the League of Nations must oppose by all appropriate means the repudiation
of undertakings affecting the security of the nations of Europe and the maintenance of peace.

If, having recognised that necessity a year ago, the Council, which to-day has still more serious
!acts b~fore it, were to go back on its own decision, I fear that the authority of the League of
Nations would suffer irreparable injury in the minds of all peoples.

Such are the facts and such, briefly, are the observations to which they give rise, and which
the Council will no doubt desire to consider.

I ask the Council to pronounce that a breach of Article 43 of the Treaty of Versailles has
been committed by Germany, and to request the Secretary-General to notify the Powers signatories
of the Locarno Treaty in atcordance with Article 4 of that Treaty. This notification will enabk
the guarantor Governments to discharge their obligations of assistance. For its part, the Council
will have to consider how it can support that action by recommendations addressed to the Memberr
of the League of Nations....

[March 17th, 1936']
M. LITVINOFF. - This is the third time, in the short period of eighteen months during which the

Soviet Union has been a Member of the League of Nations, that its representative on the Council
of the League has had to speak on the subject of a breach of international obligations.



378 Enforcing International Law

The first time was in connection with the infringement by Germany of the military clauses of
the Versailles Treaty. The second time was on the occasion of the Italo-Abyssinian conflict.
The third, to-day, is in consequence of the unilateral infringement by Germany of both the Versailles
Treaty and the Locarno Pact.

in all three cases the Soviet Union was either formally disinterested because it took no part
in the treaties which had been infringed, as in the case of those of Versailles and Locarno, or, as in
the case of the Italo-Abyssinian conflict, its own interests were not in the least affected.

These circumstances have not in the past prevented, and will not in the present case prevent,
the representative of the Soviet Union from taking his place among those members of the Council
who register in the most decisive manner their indignation at a breach of international obligations,
condemn it, and support the most effective measures to avert similar infringements in the future.

This attitude of the Soviet Union is predetermined by its general policy of struggling for peace,
for the collective organisation of security and for the maintenance of one of the instruments of
peace-the existing League of Nations. We consider that one cannot struggle for peace without
at the same time defending the integrity of international obligations, particularly such as have direct
bearing on the maintenance of existing frontiers, on armaments and on political or military
aggression. One cannot struggle for the collective organisation of security without adopting
collective measures against breaches of international obligations.

We do not, however, class among such measures collective capitulation in face of the aggressor,
in face of an infringement of treaties, or collective encouragement of such infringements, and still
less collective agreement to a bonus for the aggressor by adopting a basis of agreement, or other
plans, acceptable or profitable to the aggressor.

We cannot preserve the League of Nations, founded on the sanctity of international treaties
(including the Covenant of the League itself), if we turn a blind eye to breaches of those treaties,
or confine ourselves to verbal protests, and take no more effective measures in defence of
international undertakings.

We cannot preserve the League of Nations if it does not carry out its own decisions and pledges,
but, on the contrary, accustoms the aggressor to ignore its recommendations, its admonitions or its
warnings.

Such a League of Nations will never be taken seriously by anyone. The resolutions of such a
League will only become a laughing-stock. Such a League is not required, and I will go further and
say that such a League may even be harmful, because it may lull the vigilance of the nations and
give rise to illusions among them which will prevent them from themselves adopting the necessary
measures of self-defence in good time.

The responsibility of the League of Nations and of its directing body, the Council, is all the
greater the- more simple is the breach of international obligations under discussion. The
characteristic feature of kll the three cases I have just mentioned is their simplicity-simplicity
in the sense that the establishment of the very fact of a breach of international obligations
represented no difficulty and could arouse no disputes'and differences. When I speak of the absence
of disputes and differences, I do not, of course, have in mind the particular State which is accused of
breaking treaties. Such a State will naturally always either deny the breach or, at any rate, invent
all kinds of arguments to justify its action. One cannot conceive of a case in which such a State
would openly declare that it has no justification and'that it alone is to blame, and no one else.

The question under discussion at the present session of the Council even surpasses the preceding
cases by its simplicity, in the sense I have indicated. Here we find, not only a substantial infringe-
ment of treaties, but the ignoring of a particular clause in a treaty, providing a method of settling
disputes which may arise in the event of an alleged or actual infringement of the treaty.

Before drawing final conclusions as to the German Government's actions, I think it only
just to take into account all that has been said by Mr. Hitler in justification of these actions,
or in deprecation of their significance.

The German Government asserts that France was the first to break the Locarno Treaty
in the spirit and the letter, by concluding a Pact of Mutual Assistance with the Soviet Union.
It applied for an explanation to the other Locarno Powers-namely, Great Britain and Italy.
One must imagine that, if these Powers had agreed with the German thesis that the Franco-Soviet
Pact is incompatible with the Locarno Treaty, Germany would have utilised their conclusions
to the utmost. But, as these Powers came to a-different conclusion, Germany peremptorily declares
'that France, Great B3itain, Belgium and Italy--i.e., the other Locarno Poweri-are interpreting
the Locarno Treaty incorrectly, and that the only correct interpretation is her own. Without
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doubt this is an extremely convenient method of resolving disputed international questions-when
a country, convinced of the injustice of its case, confers upon itself, first the functions of a judge
in its own cause, and then those of sheriff's officer ...

Before concluding, let me express the hope that I shall not be misunderstood, and that the
conclusion will not be drawn from what I have said that the Soviet Union is proposing
only registration, condemnation, severe measures and nothing else; that it declares itself against
negotiations and a peaceful settlement of the serious dispute which has arisen. Such a conclusion
would present a completely false picture of our conception. We are not less, but, on the contrary,
more, interested than others in the maintenance of peace, both to-day and for decades to come, and
not only in one area of Europe, but throughout the whole of Europe and all over the world. We
are resolutely against anything that might bring a war nearer by even a single month. But we are
also against hasty decisions, dictated rather by excessive fear and other emotions than by a sober
reckoning of realities--decisions which, while represented as eliminating the causes of an imaginary
war to-day, create all the premises for an actual war to-morrow. We stand for an international
agreement which would not only consolidate the existing foundations of peace, but, if possible,
would likewise create new foundations. We stand for the participation in such an agreement of all
the countries which so desire. But we object to the idea that withdrawal from the League of Nations.
brutal infringement of international treaties and sabre-rattling should confer upon a State the
privilege of dictating to the whole of Europe its conditions for negotiations, of selecting the
participants in those negotiations to suit its convenience, and of imposing its own scheme for an
agreement. We are against negotiations proceeding on a basis which disorganises the ranks of the
sincere partisans of peace, and which must inevitably lead to the destruction of the only inter-State
political organisation-the League of Nations. We are of the opinion that the sincere partisans of
peace are no less entitled than the breakers of treaties to propose their scheme for the organisation
of European peace. We are for the creation of security for all the nations of Europe, and against
a half-peace which is not peace at all but war.

But, at whatever new international agreements we might desire to arrive, we must first of all
ensure their loyal fulfilment by all those who participate in them, and the Council of the League
must declare its attitude towards unilateral infringements of such agreements, and how it intends
and is able to react against them. From this standpoint the greatest possible satisfaction of the
complaint made by the French and Belgian Governments becomes of exceptional importance.
Taking cognisance of this, I declare in the name of my Government its readiness to take part
in all measures which may be proposed to the Council of the League by the Locarno Powers and
will be acceptable to the other Members of the Council....

[March 18th, 1936]

Treaty of Mutual Guarantee between Germany, Belgium, France, Great Britain and
Italy, done at Locarno on October 16th, 1925: Communications from the French
and Belgian Governments (continuation).

Mr. EDEN. - The Council is being asked to fulfil the duty laid upon it by Article 4 (2) of the
Treaty of Locarno-namely, to satisfy itself whether or not a breach of Article 43 of the Treaty
of Versailles has been or is being committed. The case has been laid before us by the representatives
of France and Belgium in speeches which have deeply impressed the members of the Council.

I have already stated before the Council the view of His Majesty's Government in the United
Kingdom that a patent and incontestable breach of the provisions of the Treaty of Versailles relating
to the demilitarised zone has been committed. It would, therefore, in the opinion of His Majesty's
Government, be right for the Council to come to a similar conclusion, and to notify this finding to
the Powers signatory of the Locarno Treaty.

In the view of His Majesty's Government, this is far from being the only function which the
Council has to perform in the present case. The provisions of the Treaty of Locarno fall within the
framework of the Covenant, and Article 7 of the Treaty is as follows:

"The present Treaty, which is designed to ensure the maintenance of peace, and is in
conformity with the Covenant of the League of Nations, shall not be interpreted as restricting
the duty of the League to take whatever action may be deemed wise and effectual to safeguard
the peace of the world."
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Our duty is not merely to declare that a breach has been committed. We must keep steadily
before us our ultimate aim and our supreme responsibility, which is to preserve peace and to
establish good understanding among the nations of Europe upon a firm. and enduring foundation.

What was the object of the Locarno Treaty ? It was two-fold. First, it aimed at preserving
peace and, secondly, it aimed at creating international confidence by safeguarding the security of
Western Europe. It is with the second object, I suggest, as much as the first, that we are to-day
concerned.The structure of security and confidence has been seriously shaken. How is. it to be
reconstructed ?

Let us recognise this fundamental fact. The question before us does not concern a few Powers
only. It is of concern to all who value the sanctity of treaty undertakings and the reign of law in
international affairs. Nor is it only the structure of international law which we have to strengthen
but something of which all international law is itself the indispensable foundation-namely,
peace among the nations.

And, in working for this end, we have to take account of all the complex and conflicting forces
of thought that lie at the root of national action. If we are to win peace, it can only be through the
winning of fuller understanding on the parl, of us all of the things that are foremost in the thought
of each.

The German Government have emphasised again and again 'that their aim is peace and the
restoration of confidence. But the German Government will surely recognise with other
Governments that confidence depends on a belief in the sanctity of treaties, and that the unilateral
repudiation of treaties can only nullify the object which they maintain they have in view. It was
for this reason that His Majesty's Government represented to the German Government that they
should, pending negotiations, take such action in the demilitarised zone as would restore confidence
among the nations.

What we wished to emphasise, and what we maintain, is that after a unilateral action of this
character international confidence can only be restored if each nation that has the power to do so
will make a constructive contribution to this end.

In approaching a task which is at once so delicate and fraught with consequences of such
gravity for the future, we should also bear in mind that there are two elements in the present
situation of which advantage may, we hope, be taken in the work of appeasement ana
reconstruction.

The first is that the breach, however plain, does not carry with it any imminent threat of
hostilities, and has not involved that immediate action for which, in certain circumstances, the
Treaty of Locarno provides. We happily have time in which to endow our action with the prudence,
as well as the determination, which the situation requires.

In the second place, the situation, however grave, carries with it an opportunity. I welcome
wholeheartedly the declaration of the Belgian Prime Minister, in the course of his wise and moving
speech to the Council on Saturday, that, in spiteof what has happened, treaties will be required
in the future as in the past, and that an effort must be made to construct and reconstruct
international life on the basis of undertakings above the signatures of those assuming them. I have
said that the declaration of M. van Zeeland was wise. We should, I think, recognise, too, its courage.

If I have insisted on the r6le of the Council, it is because it is clear to me that, in the steps that
will have to be taken towards our goal, the Council has an indispensable part to play.

The Council has the right and the duty to consider in all its aspects the situation before it,
and to take for its guidance, in dealing with that situation, the provisions of the Covenant as a
whole.

I sincerely hope, therefore, that my colleagues on the Council will give us the benefit of their
co-operation on the grave issues with which we are confronted, and that the collective wisdom of its
members may suggest the course which is best designed to secure the object we all earnestly desire
to attain-namely, the maintenance of peace on the foundation of respect for law. It is essential,
not merely that peace should be maintained, but that the spectre of war should be exorcised for the
future. To that end, all lines of approach should be examined. Contribution to the restoration of
international confidence, which has been severely shaken, and to the creation of security will be
required from all, and more particularly from those of us who are the great Powers of Western
Europe. I should like to-day to give an assurance that in any such examination, in the work of
reconstruction, and, in particular, in the organisation of security in Western Europe His Majesty's
Government will play their full part. They are willing and anxious to make their contribution
to these ends.. ..
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IMarch- 19th,1936]

Treaty of Mutual Guarantee between Germany, Belgium, France, Great Britain and
Italy, done at Locarno on October 16th, 1925: Communications from the French
and Belgian Governments (continuation).

M. VON RIBBENTROP. - The German Government has accepted the invitation of the Council
of the League to its present session, in the endeavour to do its part towards clearing up the existing
political situation. For this purpose, it has instructed me to present to the statesmen here assembled
its views on the requests of the French and Belgian Governments concerning the Locarno Agree-
ment, with which the Council has to deal at its present session. After long and careful consideration,
the German Government has determined to lay aside the formal and comprehensible considerations
arising from the fact that Germany is not at present a Member of the League of Nations, and from
the. fact that the agenda of the present session is based upon a Treaty which Germany must
regard as no longer valid, and that through no fault of her own.

I personally have undertaken this mission with great satisfaction, because I am convinced
that no nation has ever presented a juster cause, in the highest sense of theword,before this council
of nations; further, I earnestly hope that this first resumption of relations between my country
and the League of Nations may mark a turning-point in the history of Europe, after the many
errors and confusions of the unfortunate war and post-war periods.

The fundamental attitude of Germany to the problem of Locarno, which is under discussion
'here to-day, has been fully presented to the world in the speech of the German Chancellor-0f
March 7th. Nevertheless, the fact that the French and Belgian Governments have felt obliged
to present the requests that are under discussion here to-day makes it necessary that I should
once more present the German view concisely to the Council, in order that, in coming to its final
conclusion, the Council may be able to do full justice to the important considerations which
compelled Germany to take the step which she took on March 7 th.

The purpose of the Rhine Pact of Locarno was to prevent for ever the resort to force between
France and 'Belgium on the one side, and Germany on the other side. This agreement was
guaranteed by England and Italy. It was confirmed that, in the event of a violation of this Treaty,'
the League of Nations should be called upon to decide which State was the aggressor.

It is well known that, even at that time, certain difficulties arose from the fact that treaties
of alliance between France and Poland and France and Czechoslovakia already existed, which*
did not seem in themselves to fit into the framework of these clearly defined western 1eace arrange-
ments. In the end, however, Germany accepted these alliances, because in their structure they
adjusted themselves to. the Locarno Agreement.

But this Locarno Agreement, which was endorsed by the new National-So6ialist Government,
placed a unilateral burden upon Germany, involving the extremely hard obligation to maintain-
the demilitarisation of the Rhineland zone, as dictated in the Treaty of Versailles. One of the-
most important and densely populated regions of Germany, with fifteen million purely German
inhabitants, was thus to remain without any military protection.

I believe that, from the standpoint of a higher justice, such a limitation of the most elementary
sovereign rights alone would, in the long run, be almost more than could be borne by any nation.
If the German people has nevertheless borne it for so many years, it did so in the expectation
that in return the other parties to the Pact of Locarno would fulfil their much lighter obligations,
at least as loyally as Germany had fulfilled hers.

" The German Chancellor has repeatedly given public expression to this feeling of the entire
German nation since he took over the Government in r933.

But what has happened ?
During the course of last year, one of the parties to the Locarno Agreement-France-began

to develop ever closer relations with the Soviet Union. Then came the disturbing news of a
Franco-Soviet military alliance and, at the same time, of a similar alliance between Soviet Russia
and Czechoslovakia. For a long time this news was uncertain. It was denied, then admitted,
then denied again, until one day, to the surprise of the other Powers-which, until then, had
been kept'in at least official ignoance--the new Franco7Soviet military alliance was made public.

The anxiety created by this alliance, and its effects for Germany, can be gathered from the
following -facts, the gravity of which is obvious:

(i) This alliance represents the combination of two States which control over 275 million
people-if one includes the colonial territories, which could be called upon for military assistance.
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(2) The two contracting parties are each regarded at present as the strongest military
Powers in the world.

(3) This alliance is directed exclusively against Germany.
(4) Soviet Russia, which herself is separated from Germany by a considerable distance and,

thus, could not be attacked by her, has indirectly pushed herself forward to the German frontier
by an analogous military alliance with Czechoslovakia.

(5) According to the terms of this alliance, France and Russia have made themselves the
judges in their own cause, in that, u~ider certain circumstances, they will decide for themselves
who is the aggressor, even without a resolution or recommendation of the League of Nations,
and can thus resort to war against Germany at their own discretion.

This strict obligation on the part of the two States arises clearly and unambiguously from
No. 7 of the Protocol of Signature to the Treaty of Alliance.

That means that, in a given case, France can decide, at. her own discretion, whether Germany
or Soviet Russia is the aggressor. She makes the sole reservation that any military action in
conformity with such decision taken on her own initiative should not make her liable to the
imposition of sanctions on the part of the guarantor Powers of the Locarno Pact: Great Britain
and Italy.

From a legal and practical political point of view, this objection is irrelevant.

Legally the situation is as follows: How will France, after deciding on her' own who is the
aggressor, be able to foresee the attitude which the guarantors of the Locarno Treaty, called upon
to pronounce on the matter, will adopt towards her decision ?

The reply to the question whether, in any given case, France might have to fear such sanctions
depends, in practice, not only on the loyal fulfilment of the treaty stipulations by the guarantors,
which the German Government has not the slightest intention of doubting, but also on a number
of conditions of fact %vhose probability or improbability cannot be foreseen. Moreover, the view
taken of the relationship between the new alliance and the Locarno Agreement cannot possibly
be made dependent upon the contractual relations between France and Germany on the one
hand, and the guarantor Powers on the other hand, but solely on the direct contractual relations
between France and Germany themselves. Otherwise Germany would be expected to tolerate
tacitly any violation of the Locarno Agreement by France, trusting that the guarantor Powers
would look after her security. That was certainly not the meaning of the Locarno Agreement.

From the tolitical point of view, the situation presents itself as follows: It is cold comfort
for a State, which has been attacked by such an overwhelming military coalition as the result of a
decision necessarily faulty because it is taken prematurely by a country which is judge and party
in its dwn cause, to be put in the right through subsequent sanctions against its aggressors, adjudged
as such by the Council of the League of Nations. Indeed, whit sanctions could be enforced against
so gigantic a coalition extending from the Far East to the Channel ? These two States are such
powerful and important Members of the League of Nations, and such determining factors from a
military point of view, that for all practical purposes sanctions against them are at the very outset
inconceivable.

It follows that this second limitation, which is based on the consideration of possible sanctions,
is, from the practical point of view, quite irrelevant....

The historical and unique offer which the German Chancellor made to the world for securing
the peace of Europe was conceived in this spirit: an agreement guaranteeing the peace of Europe
for twenty-five years-that is to say, a work of peace is to be created, stretching far beyond the
generation of the men called upon by history to achieve this work to-daT.

I am well aware that the Council is not the competent body for dealing with the suggestions,
but I want nevertheless to call its attention at this stage to their secular importance. Together
with the restoration of German sovereignty, they represent one political unit and can, tlferefore,
not be left out of account by the Council in any endeavour to reach historically sound conclusions
on the political character and the mentality underlying an action which, by removing the last
remnants of discrimination among the great European nations, lays the foundation for a new great
European community of the future. The indispensable condition for economic and social prosperity
of this European family of nations is the consolidation of peace which, in its beneficial effects,
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cannot be replaced by any aggressive action, however successful such action might be.It is unnecessary for me to comment upon the substance and the importance of the German
proposals. They are so wide and comprehensive that any statesman who really cares for the
well-being of Europe must wish to see them realised soon in one shape or another.In view of this situation, I wish to express the hope that the Council, forgetting the
susceptibilities of the moment, will appreciate the importance of the historical decision it is called
upon to take and which is to pave the way for a better future for our peaceless Europe.

The PRESIDENT. - Before the vote is taken on the resolution that has been submitted by
the representative of France on behalf of France and Belgium, it is necessary that for a few
moments I should dissociate myself from my position as President of the Council and express,
as the representative of Australia, the views of my Government.

I listened this morning with great attention to the very full statement which was made by
the German representative. It has, however, not altered my views as to theproper coursewhich it is my duty to pursue in regard to the immediate issue that is before the Council. That
issue arises out of the Locarno Agreements, to which some of us at this Council table were notparties. That fact, however, does not mean that we have not a very great interest and a great
responsibility in regard to the situation which has arisen.

We have one immediate duty. That duty arises under Article 4 of the Treaty of Locarno,
which reads:

"If one of the High Contracting Parties alleges that a violation of Article 2 of the presentTreaty or a breach of Articles 42 'or 43 of the Treaty of Versailles has been or is beingcommitted, it shall bring the question at once before the Council of the League of Nations.
"As soon as the Council of the League of Nations is satisfied that such violation orbreach has been committed, it will notify its finding without delay to the Powers signatory

of the present Treaty.

The Governments of France and Belgium have brought to the notice of the Council of the
League circumstances such as are contemplated in Article 4, and the representative of France,on behalf of France and Belgium, has submitted a resolution inviting the Council to declare thatthe German Government has committed a breach of Article 43 of the Treaty of Versailles and of
the Locarno Treaty.

Upon that resolution, it is now the duty of the Council to pronounce. On behalf of the
Government of Australia, I declare that I propose to vote in favour of the resolution.

The duties of the Council, however, are not concluded by such a pronouncement and the
notification of the decision of the Council to the signatories of the Treaty of Locarno. A further
duty is imposed on the Council because the Treaty of Locarno was made part of the general systemfor the maintenance of security and world peace which is the basis of the Covenant of the League.
Article 7 of the Treaty of Locarno stipulates:

" The present Treaty, which is designed to ensure the maintenance of peace, and is inconformity with the Covenant of the League of Nations, shall not be interpreted as restrictingthe duty of the League to take whatever action may be deemed wise and effectual to safeguard
the peace of the world."

The issue which confronts us to-day is fundamental to the whole system that it has been the
endeavour of the nations to create since the termination of the world war. That system is based
on the scrupulous observance of treaties and upon the fact that no Power can free itself from the
obligations it has undertaken by unilateral action.

It is now for the Powers primarily concerned to take counsel with a view to resolving the
situation which now confronts us.

During the period that must elapse while these important negotiations are proceeding, it isessential that all.the Powers concerned should individually be prepared to make some contnbution
towards the maintenance of the situation until a satisfactory solution can be found. I am notwithout hope that such a measure of co-operation will be forthcoming. The statements made
by the representatives of France and Belgium showed, under the most trying conditions, a restraint
and a moderation that have impressed the world.

In many speeches, the German Chancellor has expressed his willingness and his desire to live
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in peace and friendship and to co-operate in creating a true European solidarity. That sentiment
was again reiterated on behalf of the German people by their representative this morning.

Surely, in this atmosphere, it will be possible for a solution to be found.
But behind the immediate issue which confronts us is the wide question of the whole system for

the maintenance of security and peace in the world. To the solution of that problem must be
addressed the minds, not only of the Locarno Powers and the States Members of the League, but of
all nations.

In the light of the experience of the years since the war, it is necessary that we should review
the whole system of co-operation and common action for the maintenance of these great ideals.

In this task, it is the duty of the Council of the League to give a lead.
Unless as a result of that review we can so strengthen the system as to ensure the fulfilment

6f its obligations by every nation, it is idle to persist in an ideal which engenders a sense of false
security and which creates incalculable dangers.

If there are no other observations, I now propose to proceed to the vote....

Before calling the roll. I think it would be proper for me to read the terms of the resolution,
as follows:

" The Council of the League of Nations,
" On the application of Belgium and France, made to it on March 8th, 1936:

Finds that the German Government has committed a breach of Article 43 of the
Treaty of Versailles by causing, on March 7th, 1936, military forces to enter and establish
themselves in the demilitarised zone referred to in Article 42 and the following articles of that
Treaty and in the Treaty of Locarno;

* Instructs the Secretary-General, in application of Article 4, paragraph 2, of the Treaty
of Locarno, to notify this finding of the Council without delay to the Powers signatories of
that Treaty."
A vote was taken by roll-call.

The result of the voting was as follows:

For the resolution:
Argentine Republic, Denmark, Spain, Poland, Portugal, Roumania, Turkey, Union of Soviet

Socialist Republics, Australia, Upited Kingdom, Italy, Belgium, France.

Against the resolution:
Germany.

A bstention:
Chile.

Absent:
Ecuador.
In recording his vote, M. EDWARDS, the Chilian representative, made the following declaration:
" As the resolution proposed establishes a close connection between the violation of the

Treaty of Versailles (which has not been disputed and is recognised by Chile as a fact, in respect
of which she would be prepared to give an affirmative vote) and that of the Treaty of Locarno
(which is disputed on legal grounds, with the result that Chile is unable to pronounce on the matter
in the absence of an advisory opinion of the Permanent Court of International Justice), and as
Chile is not a signatory of the Treaties of Versailles and Locarno, I abstain from voting."

The PnsmENrr. - The result of the voting is that the resolution has been carried unanimously.
There was one abstention and one negative vote, that of one of the guaranteed Powers under the
Treaty of Locarno, whose votes are not counted in determining unanimity. I therefore declare
the resolution carried unanimously.

I understand that the representative of Germany desires to make a short statement.
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M. VON RIBBENTROP. - The German Government is profoundly convinced that it must
reject the Council's resolution and must enter a formal protest against it. It is not Germany
which has broken the Treaty of Locarno; it is France, by cQncluding a military alliance with the
Union of Soviet Socialist Republics.

Germany's act of March 7 th, by which she re-established her full sovereignty over her territory
-the elementary right of a nation in the defence of its frontiers-is solely the consequence of
France's act. This morning, I made a comprehensive statement of the German Government's
views, from the juridical and political standpoint, and if the Council had had more time to study
that statement, it would, I think, have arrived at a different resolution.

The German Government and the whole German nation are convinced that the resolution
which the Council has adopted will not be ratified by history.

M. FLANDXN. - The representative of France would not have made any declaration if the
representative of the German Government had not thought fit to do so. As it is, I must point
out that, under international law, no one has the right to take the law into his own hands, and
I solemnly repeat here the declaration I have already made to the effect that I, for my part,
am ready, if the German Government so desires and requests, to have the dispute which the
representative of the German Government has seen fit to raise again, settled by the highest
international court-namely, the Permanent Court of International Justice, which is placed
under the high authority of the League of Nations.
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[Dec. l1th, 1936]

Appeal by the Spanish Government.

M. ALVAREZ DEL VAYO. - I had the honour of drawing the attention of the Assembly
last September to the danger to peace arising out of a new form of aggression, which
consisted in a State making war to all intents and purposes, but without declaring war,
by first provoking a rebellion within another State and then giving military assistance to the
rebels. I fully realised, in making this statement, how strongly the demand was pressed from
different quarters to supply irrefutable proof of my allegations. These proofs were in the possession
of the Spanish Government. They were contained in the notes addressed to the members of
the Non-Intervention Committee in London, which were reprinted in our White Book.

To-day, these proofs have become such that no one can any longer entertain any serious
doubts as to the facts of the situation.

Last September, I alluded to the tragic proof supplied by the youth of Spain, who fall in
thousands in the trenches of freedom as the victims of Fascist aeroplanes and of the foreign war
material delivered month after month, despite the non-intervention agreement, by those who
base their international policy on the systematic breaking of treaties and of their international
undertakings. To-day, Madrid has become one more irrefutable proof. No one can doubt the
validity of this evidence. Every foreign mission which has visited Spain has brought back fresh
accusations against this monstrosity: that the capital of a State Member of the League has been
reduced to ruins, and that the women and children of this capital have been butchered in hundreds
by bombing planes under the orders of rebel generals and supplied by States which have, in fact,
begun a war, and which are continuing to make war, while statesmen talk of preserving peace.

The war is there; an international war is raging on Spanish soil. We have seen how, in the last
few days, the rebels, after the failure of their Moroccan troops, are now preparing to receive' the
assistance of fresh forces which they themselves call " blond Moors." Moreover, we must
expect that poison gas, which has already been employed these last days, will continue to be
used in the attacks against Madrid, and that the parts of the city in which the workers live will
be bombed more and more violently in order to try to obtain by panic what the rebels have failed
to obtain by other means. It would be both useless and dangerous to continue to ignore the
situation. The worst thing that could happen to the League of Nations would be to contribute,
by its own silence and inaction, to the spread of this war.

It is, of course, possible to conceive of a European peace which would result from a policy of
successive surrenders to the aggression of the forces of destruction and of war. After Germany
and Italy had succeeded in getting the upper hand in Spain and in using the occasion to retain for
themselves the Balearic Islands and perhaps other naval bases in key positions either in the
Mediterranean or the Atlantic, the same game might be started again elsewhere. Other democratic
countries, which are also looked upon as dangerous centres of international trouble and discord,
might also be reduced to impotence. As the final result of this process, it is possible to conceive of a
Europe wholly pacified because all problems and all difficulties would have been settled, thanks
to the decisive action of international Fascism.

Such a peace, it is true, would have cost the lives of millions of men, women and children and
would have meant that many capitals would have suffered the fate of Madrid, that hundreds of
towns would have known the fate of Cartagena and of Alicante. But, from a formal point of view,
peace would not have been disturbed. When the Spanish Government decided that it was its duty
to assume the grave responsibility of requesting a meeting of the Council of the League, it did so
precisely because it wished, so far as it was concerned, to declare in the most solemn fashion its
firm decision to oppose any such paradoxical and murderous " peace policy."

Allow me to recall just what were the reasons that made the Spanish Government feel it was
necessary to demand a meeting of the Council. In the first place, the Spanish rebels have just been
recognised as a legitimate Government by two great European Powers-Germany and Italy. The
moment the rebels had received this recognition their chief threatened to start a blockade of the
Government ports in the Mediterranean. At the same time, naval attacks took place at different
points on the Spanish coast by warships whose nationality it was impossible to establish. Two
Government warships have been attacked by two submarines also of unknown nationality at the
entry to the port of Cartagena.
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All these facts together have led the Spanish Government to fear that the international
consequence of the Spanish military insurrection may become particularly threatening for the
peace of Europe. The Spanish Government therefore considered it to be its duty to do all that
lay in its power to enable the Covenant of the League to be applied at least for the maintenance
of general peace. Since the power of the Covenant to prevent the outbreak of hostilities, about
which so much has been heard of late, has been unable to stop the aggression of which Spain is
the victim, it is to be hoped that the Covenant may at least be used to prevent the outbreak of the
general conflagration which now appears to be daily more probable.

If the Spanish Government has now asked for a meeting of the Council, it did so solely for the
reason that an international war exists in fact, and that this war, if it is still ignored, may, when
it is least expected, produce a situation which can no longer be controlled. This view of the
situation is not ours alone and cannot therefore be attributed to excessive apprehensions on our
part. On the contrary, this view is finally confirmed by the Anglo-French dimarche of December 4th,
of which the whole world learned in the communiqud published the day before yesterday. I might
have begun this speech by reading the first paragraph of this communiqui, which reads as follows:

"The British and French Governments proceeded last week to exchange views on the
situation created by the prolongation of the civil war in Spain and the resulting dangers /or
the peace O/ Europe."

If justification were needed of the Spanish Government's decision to demand the convocation
of the Council, this quotation would lend it the highest authority.

The Spanish Government understands very well the political motives which made it difficult
for the other Members of the League to ask for this meeting. But that only made our
own responsibility so much the heavier. If, unhappily, a general conflagration should break out,
and if no one had taken the initiative in securing the intervention of the League while it was still
possible for the League to act effectively, the Spanish Government might justly be considered to
have been more lacking than any other in respect for its obligations as a Member of the League of
Nations. It is precisely because of our responsibility as a Member State that the Spanish
Government took the initiative which has led to our meeting round this table.

There is no question therefore of submitting to the Council any request on behalf of the
Spanish Government or of the Spanish people. We are not prompted by any selfish interests.
We are not asking the Council to do anything to assist the Spanish people to solve their own
problems. If our initiative had been due solely to consideration of our national interests we should
have acted long ago. We are convinced that, even before the insurrection, the rebels were able tc
count on moral and material assistance from abroad. The importance and effectiveness of this
assistance and co-operation, as regards aerial and land warfare,.can hardly be doubted by anyone.
But this assistance, although it was just as harmful to the Spanish people and just as
much a violation of international law, was not such an immediate danger from the point-of view of
general peace. The activity of the foreign tanks and aeroplanes on Spanish territory was certainly
no less grave for the Spanish people than the activity of the warships and submarines along the
Spanish coast. But it is obvious that this latter activity constitutes ,a more imminent danger to
general peace. The object of the Spanish Government, when it took steps which led to the
summoning of this meeting of the Council, was to nip this danger in the bud, to prevent the growth
of this evil to proportions where it became unmanageable.

The Spanish Government has faith in the efficacy of the Council and of the technical and
political apparatus of the League of Nations. We are convinced that the Council can find means
of avoiding or of reducing to reasonable limits the dangers of the present situation. With the
greatest respect, I must insist, at this point, upon the fact that I find it impossible to accept the
view that a meeting of the Council of the League might, in certain cases, lead to increasing the
danger of the interbational situation. -

During all this time, the Spanish people, who, when setting up the Republic, were the first
to incorporate the fundamental principles of the Covenant in their Constitution-not because
they could foresee the military rebellion of July and the armed assistance from abroad, but because
the cause of peace is dear to their hearts-have been disappointed to see how the institution that
was created to preserve the peace of the world is repeating, in the case of Spain, the indecision
it has displayed in the past. It would be vain and dangerous to overlook the fact that this feeling
of disappointment has been shared in the last few months by the great bulk of world opinion,
even outside the States Members of the League. It has been shared by millions who cannot resign
themselves to the policy of successive surrenders to the forces of war and aggression. Those who
want peace are conscious of the fact that they represent the will of the majority, and, in spite
of constant disappointment, they are always ready generously to overlook the errors of the past.
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On each new occasion, as was demonstrated in connection with another matter during the early
days of the Assembly in September, those who want peace are ready to close their ranks again in
defence of the true spirit of the League of Nations. Each time those who want peace show their
desire for a clear and firm attitude.

At this grave hour, when all feel how close the danger of war has come, and when every sane
European who has not fallen a victim to the aggressive contagion of Fascism is haunted by the
prospect of the place where he lives and works going up in smoke and flames, as is the case in Madrid
to-day, those who want peace in the world demand, and are right in demanding, a firmer and more
resolute attitude than would be required in the case of a mere controversy between rival doctrines.

But I do not want this meeting of the Council to be purely negative, or even, as has been
suggested, recriminatory in character. The interests of the League and those of peace demand
that our discussions should end in constructive decisions. I realise fully, and I am the first to regret,
that certain absences at this table make it more difficult for the Council to take constructive action.
But I am convinced that there is no one here who thinks that these absences should be a reason
for the Council declaring in advance that it is powerless ...

THIRD MEETING (PUBLIC).

Held on Friday, December xxth, x936, at 5.3o p.m.

Appeal by the Spanish Government (continuation).

Lord C.NBORNE. - The representative of Spain has, in his statement this morning,
enumerated the reasons which have led his Government to bring to the notice of the Council,
under Article ii, the present position in his country as a situation "which threatens to disturb
international peace or the good understanding between nations upon which peace depends .
He has drawn attention to the recognition by certain Governments of the administration of
General Franco. He has also brought to the notice of the Council certain facts indicating a definite
tendency on the part of certain foreign Powers to intervene in the civil war. I do not wish to go
into the relative merits of varying ideologies. The League should be tolerant of all ideologies and
partisan of none. But no one can doubt that such action, on which ever side it may be, does
constitute a threat to international peace. It has throughout been the view of His Majesty's
Government in the United Kingdom that the unhappy conflict in Spain is, in its inception, an
internal affair of the Spanish people, and that the political issues involved should not become the
concern of other nations. It was this view which led the United Kingdom Government early in the
conflict to welcome and support the initiative of the Government of France in favour of
an agreement by European States not to intervene in the struggle. The non-intervention
agreement is doubtless familiar to my colleagues, but they will perhaps forgive me if I remind them
briefly of the steps which the members of the International Committee have hitherto taken to
attain their objective.

The main task of the Committee has been to examine and report upon evidence which has been
submitted to it tending to show that arms were being supplied from abroad to both parties to the
conflict in Spain. Here I would confine myself to saying that His Majesty's Government believes
that the maintenance in being of the Committee has in itself proved a factor of importance by
acting as a deterrent to the indiscriminate supply of arms to Spain. Nor has any alternative
method of circumscribing the conflict yet been advanced. The Committee has also had under
consideration the question of preventing the despatch of aircraft by air to Spain. It has further
studied the question of various forms of indirect intervention, such as the recruitment of persons
for military service in Spain.

The representative of Spain in his speech this morning said that it was "clear that no one can
have any doubts as to the complete ineffectiveness of the system as it has been conceived and
applied hitherto ". His Majesty's Government cannot accept this view. I think it will be generally
conceded that the non-intervention agreement has been of inestimable value in preVenting the
struggle from extending beyond the frontiers of Spain. I would in particular draw the attention
of the Council to the striking words used by M. Blum in his speech before the French Chamber
on December 5th last, when he said that "the policy of non-intervention, in spite of the disappoint-
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ments, the surprises, the deceptions and the dislocations to which it has given rise, has nevertheless
diminished the risks and lessened the dangers ".

It has, however, of late unfortunately become clear that the agreement is not being
scrupulously observed. There can be little doubt that there have been breaches in favour of both
sides. I do not propose to attempt to apportion the blame for this. No doubt differing views
could be expressed on this point. The main, melancholy, unanswerable fact is that, to all appearance,
the agreement is being violated in favour of both parties to the struggle. Arms are being imported.
Moreover, it is a matter of common knowledge that the forces of both'parties are now being
augmented from foreign sources to a degree which has assumed alarming proportions. This can
only still further tend to prolong and to extend the conflict. I would like to express the profound
disappointment of His Majesty's Government that the agreement has not been more fully observed
in the letter and in the spirit, and that as a result it has been impossible for the full results which
were hoped for to be achieved.

Efforts to check these tendencies are being made. The Committee has approved a scheme of
supervision which might, if it were accepted by the two parties to the conflict, help to prevent the
entry of arms into Spain by land or sea. His Majesty's Government in the United Kingdom has
taken all possible steps, so far as it is concerned, to achieve this object. It has, moreover, now urged
most strongly upon its fellow-members of the Non-Intervention Committee the desirability
of immediately putting a stop to the entry of foreigners to swell the opposing armies. I am informed
that within the last day or two, the members of the Committee, conscious of the seriousness of the
situation, have agreed to consult their Governments as to the best method of putting a stop to
this practice. I hope that it may be possible for the Council, in any resolution which it may decide
to adopt with regard to the question before it, to show itself favourable to the strict enforcement
of the non-intervention agreement. In the view of His Majesty's Government in the United
Kingdom, the maintenance and strict enforcement of this policy must play an essential part in
limiting and shortening the war.

Such action by the Council would be valuable. It would aim at preventing the civil war from
being extended or prolonged. But, it may be asked, is there no further action which could be
taken to bring to an end a state of affairs which is so grave a reflection on civilisation ? In this
connection, the Council may be aware that, during the last few days, conversations have been
proceeding between the Governments of France and the United Kingdom with a view to putting
an end to the armed conflict in Spain by means of an offer of mediation. The representative of
Spain has said that the statement in the communiqui which appeared on this subject yesterday with
regard to the dangers to European peace involved in the prolongation of the civil war provided
a justification for the convocation of the Council. This situation, in the view of His Majesty's
Government, is also a justification for the initiative to which I have just referred. The conception
in the minds of the two Governments has been that certain interested nations should make an
approach to the two parties with a view, as a first stage, to the negotiation of an armistice. With
this object, the Governments of France and the United Kingdom have approached the Governments
of Germany, Italy, the Union of Soviet Socialist Republics and Portugal, and have asked them to
take part in this initiative. Answers from all these Governments have not yet been received, but
His Majesty's Government in the United Kingdom feels that it is entitled to ask the
nations concerned for their co-operation in a task which is a task for Europe as a whole. His
Majesty's Government is confident that they will realise the very real responsibility which rests
on them in this matter. The moment is in many ways propitious. It is difficult to believe that any
rapid end to the war is in sight. Its continuance must be disastrous. There can only be injury
to the cause of peace and civilisation and increased suffering to the people of Spain. His Majesty's
Government therefore hopes that the Council of the League may extend its sympathy to the
intention underlying this project.

Up till now, my remarks have been concerned mainly with the political aspects of the situation.
There is, however, another aspect to which the League cannot and should not remain blind-that
of humanity. The events which have characterised the Spanish civil war cannot but have touched
the most insensitive heart. The ferocity of the struggle, the suffering caused to innocent women and
children, these are facts which we cannot ignore. Is there any action which can be taken
internationally to mitigate the horrors of which we are the witnesses ? Ilany of the problems are
of great urgency. There is the problem of the evacuation of the civil population of Madrid, a great
city beleaguered and subjected to all the horrors of war. There is the problem of feeding the
population in areas where the sources of supply are being rapidly used up. There are, moreover,
other problems affecting both sides. There is the problem of medical supplies for the wounded and
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sick. There is the problem of the exchange of prisoners. All these are problems with regard to
which the civilised world may well feel a moral responsibility. Much has already been done by the
International Red Cross, the Save the Children Fund and other organisations. But with the
exhaustion which war brings in its train, the need for co-ordinated international effort becomes
ever greater. What body is there that could undertake this work ? It has seemed, and I submit
this to the Council, that it might properly be undertaken, say, by the International Relief Union,
the International Red Cross, or some other appropriate body which possesses the necessary
attributes of being international and strictly humanitarian in character.

I submit that it would be in accordance with those high principles which inspire the League
that this work of pity, by whomsoever it may be undertaken, should receive such encouragement
and assistance as the technical services of the League can afford. I suggest that the Council might
consider whether the Secretary-General should not be empowered to provide such technical
assistance if a due opportunity should arise.

If the Council can express its approval of the strict maintenance of non-intervention in the
conflict while that conflict endures, if it can throw the weight of its prestige in the scales on the side
of bringing the conflict to an end, if it can indicate that it is ready to lend its technical services to
encourage an international humanitarian effort to mitigate the sufferings endured by the civilian
population, if, finally, it can show itself willing to afford its advice and assistance in the ultimate
work of reconstruction, this meeting of the Council will not have been held in vain.

M. VIANOT. - The representative of France will certainly be the last to contest the value of
the reasons for which the Spanish Goveliment has found it necessary to draw the Council's attention
to the menace to peace which the international situation resulting from the events in Spain involves.

It is already in itself a circumstance of a very serious character, which throws a gloomy
light on the present condition of Europe, that an internal dispute should be capable of giving rise to
interventions on such a scale as to lead a regularly established Government to denounce them
before the Council as acts amounting to real aggression. But the position of Spain is not the only
consideration in this matter. The turn which events have taken in Spain during the last four
months, their extension to the international sphere, have created a danger to peace from which
no Power is safe and from which the French Government was one of the first to attempt to preserve
the European community.

Its anxieties in this connection were responsible for the proposal which it made at the beginning
of August last to all the European States to assume a joint undertaking of non-intervention.
It was these same anxieties which led the French Government, only a few days ago to address an
invitation to the Powers specially interested in the developments in Spain to join with the United
Kingdom and France in re-affirming their resolve not to intervene, directly or indirectly, in the
Spanish civil war, in extending to other matters the undertakings already assumed, in providing
for the scrupulous observance of existing commitments by strict supervision and, lastly, in
endeavouring.to ascertain the conditions under which the Powers might act jointly with a view to
putting an end to the civil war and the dangers of complications which will continue until it is
brought to a conclusion.

Under these circumstances, I need not say that the French Government will give its closest
attention and its warmest sympathy to any suggestion which may be made for action by the
Council in the matter.

In the meanwhile, I should like to supplement the United Kingdom representative's account
of what has been done, and is being done, by indicating what steps we, from our point of view,
consider it possible to take. After laborious negotiations, the European Governments agreed, in
August last, to assert the principle of non-intervention, and to refrain accordingly from exporting
arms or war material destined for Spanish territory. A committee has been set up in London to
follow the execution of these undertakings and to settle any questions that may arise in this
connection. I am grateful to the Spanish representative for the tribute he was good enough to
pay to the motives of those who were responsible for this international action, as also for his
reminder of the Spanish Government's acceptance from the first of the principle of non-intervention,
in spite of legal and moral difficulties the full force of which I fully appreciate. Moreover, the
principle of non-intervention, which is in consonance with the whole liberal tradition of the
nineteenth century, finds its fullest embodiment in the Covenant of the League of Nations,
Article io of which imposes on Members of the'League an undertaking to respect the political
independence of States, and denies each one of them the right to assert that it will only tolerate
in the territory of its neighbours the system of which it approves.

I am well aware that, in spite of the efforts of the Governments of France and the United
Kingdom, the enforcement of this principle by international agreement has been slow and that,
since then, various incidents have seriously hampered its application on many occasions. But
we are still convinced, as M. Blum recently told the French Chamber-and I am grateful to the
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United Kingdom representative for his reference to and endorsement of the French Premier's
words-that our initiative has been a powerful contribution to the cause of peace....

FOURTH MEETING (PUBLIC).

Held on Saturday, December x2th, 1936, al 6.30 P.m.

Appeal by the Spanish Government (continuation).

The PRESIDENT. - During an exchange of views between Menibers of the Council this morning,
a draft resolution was drawn up. I now place this draft before the Council: bJ

"The Council,
"After heaiing the observations made before it;

11I.

" Noting that it has been requested to examine a situation which, in the terms of Article ii
of the Covenant, is such as to affect international relations and to threaten to disturb
international peace or the good understanding between nations upon which peace depends;

" Considering that that good understanding ought to be maintained irrespective of the
internal regimes of States;

"Bearing in mind that it is the duty of every State to respect the territorial integrity and
political independence of other States, a duty which, for Members of the League of Nations,
has been recognised in the Covenant:

" Affirms that every State is under an obligation to refrain from intervening in the
internal affairs of another State;

"II.

"Considering that the setting-up of a Committee of non-intervention and the undertakings
entered into in that connection arise out of the principles stated above;

" Having been informed that new attempts are being made in the Committee to make
its action more effective, in particular by instituting measures of supervision, the necessity
for which is becoming increasingly urgent:

" Recommends the Members of the League represented on the London Committee to
spare no pains to render the non-intervention undertakings as stringent as possible, and to take
appropriate measures to ensure forthwith that the fulfilment of the'said undertakings is
effectively supervised;

"III.

"Views with sympathy the action which has just been taken on the international plane
by the United Kingdom and France with a view to avoiding the dangers which the prolongation
of the present state of affairs in Spain is causing to peace and to good understanding between
nations;

"IV.
"Notes that there are problems of a humanitarian character in connection with the present

situation, in regard to which coordinated action of an international and humanitarian
character is desirable as soon as possible;
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" Recognises, further, that, for the reconstruction which Spain may have to undertake,
international assistance may also be desirable;

"And authorises the Secretary-General to make aiailable the assistance of the technical
services of the League of Nations should a suitable opportunity occur."

M. ALVAREZ DEL VAYO. - This morning I agreed to the present wording of the last paragraph
of the resolution. I was the more ready to do so in that the exchange of views between the Members
of the Council showed clearly that, in accordance with the Council's invariable practice in the matter
of technical co-operation, international action on Spanish territory could only be undertaken at
the request of the Spanish Government.

In conclusion, I should like to add that, as the step taken by the Council does not exhaust
the question that has been raised, the Spanish Government reserves the right, should circumstances
render it necessary, to ask the Council to proceed with the examination of the question.

The PRESIDENT. - The Council will, I hope, allow me for a moment to divest myself of my
presidential functions in order to say a few words in my capacity as the representative of Chile.

The sanguinary civil war now raging in Spain, which is responsible for the summoning of this
extraordinary session of the Council, is a source of deep sorrow to the people and Government of
Chile. We earnestly desire to see an end to this conflict at the earliest possible moment, so that
peace and prosperitYr may return to a country witih which we feel ourselves bound by the closest
links of friendship and by an affectionate regard, the origins of which date back to the most remote
periods of history.

I need not therefore say that my country noted with the utmost satisfaction, and will follow
with the liveliest interest, the high-minded initiative taken by the Governments of France and the
United Kingdom to arrive at an agreement for mediation whereby an end may be put to the
Spanish tragedy. I have received personal instructions, not only from my Government but also
from the President of the Republic, M. Arturo Alessandri, to inform the Council that
Chile wholeheartedly supports this initiative, thanks the Governments of France and the United
Kingdom for the line they have taken and earnestly desires to see their efforts crowned with the
fullest success. If the proposed mediation were to result in the restoration of internal peace in
Spain-which seems to us possible, with a Government that can count on the freely expressed
wishes and support of the majority of the Spanish people-and the elimination of all danger to the
peace of Europe, my country and, in fact, the whole Chilian people, which is proud of its Spanish
blood and which speaks the Spanish language, will feel that France and the United Kingdom,.
by the service they will have rendered to Europe and to the whole world, will have well deserved
the gratitude of Chile.

We have also followed with the utmost sympathy and the keenest interest the policy of
non-intervention and the work of the London Committee with a view to preventing this unhappy
internal struggle from giving rise to more extensive complications; and my Government hopes .and
desires that the Committee will be able to render its action increasingly effective.

The United Kingdom representative touched yesterday43 on another aspect of the Spanish
civil war, on which my Government's attitude is identical with his own-namely, the problem
of humanising the conflict. My Government, which is in complete agreement with everything that
was said yesterday by the United Kingdom representative, desires me to draw the Council's
attention to a particular feature of the work of relief which is not without international bearings.
From the outset of the conflict and as hostilities developed, the Chilian Ambassador, called by
special circumstances to act as doyen of the diplomatic corps, has been concerned, with the close
and enthusiastic collaborfation of his diplomatic colleagues and in consonance with the policy
of the Chilian Government, to leave no stone unturned to humanise this tragic and irremediable
struggle with all the attendant horrors of modern war, and to save the civilian population of
Madid from appalling sufferings ....
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REPORT.

Geneva, February ist, 1938.

The Special Committee has the honour to submit to the Assembly of the League the
following progress report :

The Committee, which was set up by the Assembly resolution of October xoth, 1936,
held its first session from December x4th to 17 th of that year, in order to determine its method
of work.

Having elected its Chairman (M. Bourquin, delegate of Belgium), it drew up a list of the
principal questions raised in the Government communications and declarations.tI The
Committee instructed a number of rapporteurs to make an objective analysis of the problems
to be examined.

These problems are : the Question of Universality (participation of all States in the
League, co-operation with non-member States, co-ordination of the Covenant of the League
with the Pact of Paris and with the Treaty signed at Rio de Janeiro on October loth, 1933.
on the initiative of the Argentine, regional or continental organisation of the League) ; the
Question of Methods which might be employed with a View to the Application of the
Principles of the Covenant (amendments to the Covenant, accessory agreements, interpretative
resolutions, etc.) ; Questions relating to the Internal Organisation of the League (Articles I, 3,
4 and 7 of the Covenant) ; Article io; Article xr ; Questions relating to the Pacific Settlement
of Disputes (Articles 12, X3, 14 and z5 of the Covenant); Article i6 (general obligations,
regional pacts of mutual assistance) ; Article x ; the Problem of the Separation of the Covenant
from the Peace Treaties.

For each of these questions, the Secretariat was requested to collect the necessary
documentation, in the form of objective memoranda. ....

The Committee directs the particular attention of Members of the League to the reports
and Minutes attached to this report.

C.363.M.245.1937.VII.
[C.S.P.12.]

[Report No. 10.]

Geneva, August 7th, 1937.

ANNEX 9.

ARTICLE 16 OF THE COVENANT: GENERAL OBLIGATIONS.

Report submitted to the Committee by M. Rutgera.*

* Note by the Chairman ol the Committee: The Committee to study the Application of the Principles of the Covenant
asked a number of rapporteurs to make a survey of the various questions on its agenda, in order to facilitate discussion.
The present report has been drawn up in consequence of that decision, and is therefore a purely informative report in
no way binding upon the Committee or prejudging its future decisions.
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During the seventeen years which have elapsed since the foundation of the League of
Nations, the undertakings entered into by Members regarding the prohibition of war and the
obligation to submit their disputes to international procedures have evolved in several respects.
After the framing of the Covenant of the League, which does not prohibit war absolutely,
the Pact of Paris was concluded in 1928, declaring that the High Contracting Parties " condemn
recourse to war . . .and renounce it as an instrument of national policy in their relations
with one another ". Almost all the States are Parties to this Pact ; consequently the new
principle of prohibition of recourse to war is binding upon them. Furthermore, the optional
clause of Article 36 of the Statute of the Permanent Court of International Justice, originally
accepted only by a small number of the smaller Powers, is at present 1 binding upon forty-one
States, including some of the Great Powers. The development of collective security might
have been expected to progress with the prohibition of resort to war and development of the
pacific settlement of disputes.

This unfortunately has not been the case. The evolution of the system of collective
security has been impeded by various factors, chief among which are the following:

1. NoN-UNIvERSALITY OF THE LEAGUE OF NATIONS.

On the foundation of the League of Nations, there was reason to hope that it would achieve
universality within a measurable space of time. Germany and the Powers which had fought
by her side during the Great War were admitted to the League in succession. Other States
belonging to different parts of the world joined the League. The latter thus began to
approximate to universality, notwithstanding the absence of the United States of America,
and, until 1934, of the Union of Soviet Socialist Republics. During the last few years, however,
important secessions have occurred ; two Members with permanent seats on the Council have
withdrawn. These circumstances create a further element of doubt as to the possible efficacy
of the sanctions laid doxvn in the Covenant and increase the burden of such sanctions for States
which may apply them.

2. NON-APPLICATION OF ARTICLE 8.

According to a widely-held opinion, collective security depends to. a large extent on
internaticnal disarmament. The failure of the Conference for the Reduction and Limitation of
Armaments and the large-scale rearmament of several countries are regarded as facts of very
'great importance. It is probable, indeed, that a covenant-breaking State would be a heavily
armed State. Thus participation in collective action would involve heavier burdens and
greater risks than were previously contemplated.

3. DispuTEs CONCERNING THE TERRITORIAL " STATUS QUO "

The territorial status resulting from the war was not the work of all the Members of the
League of Nations. Some of them contested the equity of the new frontiers. States not
parties to the Treaties of Peace were disinclined all along to co-operate actively in the
maintenance of those frontiers, and this tendency has, if anything, increased as time went on.
It is a matter of regret, in this connection, that Article 19 of the Covenant, which has not yet
been applied, does not appear to be capable of bringing about a solution of certain political
difficulties.

4. UNFORTUNATE EXPERIENCE IN THE MATTER OF ARTICLE 16.

Article 16 has been applied only once, and then unsuccessfully. In the case in question,
conditions were, however, extremely favourable, seeing that there was practical unanimity
as to the designation of the aggressor.

The Committee will probably reject from the outset any idea of reverting to the former
regime of neutrality which existed before the creation of the League. The principle of collective
security should not be abandoned. If it were proposed to reduce the League's function to that
of a purely advisory organ - that function, be it noted, would still be very important - it

1At July 15th, 1937.
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could only be with'the-object of achieving the universality of the League. Subject to this
special aspect of the question, Members of the League of Nations intend, it would seem, to
maintain the general principles of collective security and action embodied in the Covenant.

As regards the application of these principles, however, the Committee will no doubt
have to. take into account the present situation of the world and the attitude of Governments.
Several Members of the League are inclined to favour a restrictive interpretation of the obligations
laid down in Article 16 9f the Covenant. As an example of this may be mentioned the statements
which appear in the so-called ex-neutrals' Declaration of July 1st, 1936.' 'In view of this
tendency, it seems impossible for the Committee at present to think of proposing measures
which would add to the weight of the obligations ensuing from Article 16.' It must not be concluded from this that the Committee of Twenty-eight can do nothing
in the matter. Collective security would no doubt be enabled to make considerable headway
if certain doubts could be dispelled as to the extent of the obligations imposed by Article 16.
As the Belgian Government said in its note of November 10th, 1936 : " It is important that,
in such a serious matter, Governments should know as exactly as possible the extent of their
responsibilities and of the outside assistance they can count upon ". Enlightenment on those
points would be in the interest 'both of those who are desirous of strengthening the system
laid down in Article 16 and of those who wish to restrict its scope. It might perhaps facilitate
the entry into the League of Nations of States for which Article 16 is at present a stumbling-
block.

The uncertainty which now exists as to the scope of Article 16 is due more particularly
to the fact that this article can be interpreted in the light of various documents. There is
first the original text of Article 16, followed by the amendments and the resolutions adopted
by the Assembly in 1921, with the indications furnished by the preparatory work on the subject.
One must not forget certain statements in the Geneva Protocol of 1924, the letter sent by certain
Powers to the Reich Government at the time of the signature of the Locarno Treaties in 1925,the de Brouck~re report of November 1926, and various memoranda submitted to the Committee
on Arbitration and Security in, 1928. Arguments in favour of the different interpretations
may be derived from these several documents. Arguments may also be derived from thediscussions on bringing the League Covenant into harmony with the Pact of Paris and from
the discussions in the Political Commission and the General Commission of the Conference
for the Reduction and Limitation of Armaments on the definition of the aggressor and othersubjects. Lastly, the application of Article 16 in the Italo-Ethiopiau conflict creates a
precedent.

Any revision of the Covenant would encounter considerable difficulties. It would seemnecessary as far as possible to avoid incorporating the Committee's conclusions in amendments

to the Covenant.' Furthermore, it seems unlikely that the amendments adopted in 1921 will
receive the ratifications required for their entry into force. It would no doubt be preferablein the circumstances to adopt a more practical, although constitutionally less perfect, method

- namely, that of interpretative resolutions. An attempt might be made, for example, to
obtain an agreed text of an interpretative resolution concerning Article 16, summing up the
interpretations which it may be desired to adopt for the future.

* *

It may be useful and opportune to mention various points that might be included in such
a resolution. What should be aimed at is not rules of application, but a political document
to correspond to existing conditions.

(1) Scope of the Obligation laid down in Article 16.

(a) The Assembly, in Resolution No. 3 of October 1st, 1921, concerning the economic
weapon, pointed out that too strict an interpretation should not be placed on the provision of
the Covenant that " Should any Member of the League resort to war in disregard of its cove-
nants under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an act of
war against all other Members of the League". It will no doubt be useful to recall the terms
of the aforesaid resolution of 1921 : " The unilateral action of the defaulting State cannot create
a state of war : it merely entitles the other Members of the League to resort to acts of war or
to declare themselves in a state of War with the covenant-breaking State ".

(b) It would seem well to specify that it is not desirable that after a breach of the
Covenant has been established the sanctions laid down in Article 16, paragraph 1, should
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be applied immediately and in their entirety. It is desirable that there should be some
possibility of graduating their severity and applying them by stages. It must be possible to
adapt the practice to te diverse circumstances, .which it is impossible to foresee, of each
particular case. It will be recaled in this connection that the Assembly made the following
declaratin in Resolution No. 10 of 1921 : It is not possible to decide beforehand, and in
deta'l, the-various measures "of an economic, connercal and financial nature to be taken in
each case where economic pressure is to be applied". The Memorandum on Articles 10, 11
and 16 submitted to the Committee on Arbitration and Security in 1928 expressed the same
opinion, saying that such a variety of cases might occur that it was impossible to establish
in advance what measures would be possible and useful. The procedure adopted in the case of
the Italo-Ethiopian conflict was in conformity with this attitude.

In a given case, circumstances will indicate what economic sanctions may be effective.
Consideration may also be given to the political repercussions of economic sanctions and to the
risk of sanctions extending hostilities. It will sometimes be necessary to take into-account the
attitude of States which may employ military measures, either because economic sanctions
are insufficient in themselves or because they carry with them the risk of military retaliation.

To conclude, the decisions to be taken will depend on thepreventive action of the League of
Nations prior to the application of Article 16, on the special iiilitary and economic conditions of
the covenant-breaking State, on the geographical situation of the country in which the outbreak
of hostilities has occurred, on the existence of certain means of communication, and first and
foremost on the extent to which effective co-operation can be counted upoii from the different
.Members of the League of Nations, as determined by the political relations existing at the time
between the Great Powers. Furthermore, the political treaties concluded by the covenant-
breaking State and those concluded by the States which are to apply the sanctions may have
an influence on collective action. Lastly, the attitude of non-member States, particularly
of some of them, will play a very important part. Their abstention or co-operation, their favour-
able or unfavourable attitude may have an influence on the policy of sanctions.

(c) There should be some mention of the possibility of a certain differentiation as regards
the application of sanctions by the various Members of the League of Nations. Indications on
the subject will be found in the 1921 discussions and in the letter sent to the German Govern-
ment at the time of the signing of the Locarno Treaties. It might be specified, as is done in the
fourth amendment of 1921 and in Resolution No. 9 of 1921, that in the interests of collective
action or in order to minimise the loss and inconvenience which will be caused to certain Mem-
bers by the application of sanctions, the coming:into force of those measures might be postponed
either wholly or partially in the case of partidular Members. It might be possible, again, to
repeat the terms of the letter sent to the Reich Government on December 1st, 1925, stating
that each Member is bound to co-operate loyally and effectively " in support of the Covenant
and in resistance to any act of aggression to an extent which is compatible with its military
situation and which takes its geographical position into account "

The foregoing considerations should be applied also to economic sanctions, military sanc-
tions and the obligation incumbent on Members of the League to afford passage through
their territory to the " forces of any of the Members of the League which are co-operating to
protect the covenants of the League ". (Article 16, paragraph 3.)

(d) It should be clearly understood that the right to assistance implies that Members
benefiting by it shall, as far as possible, ensure the defence of their own territory.

(e) It would be useful to specify, in conformity with the amendment to Article 16 passed
in 19,4 (cf. Amendment No. I and Resolution No. 13 of 1921) that economic sanctions will
have to be directed against all persons residing in the territory of the covenant-breaking
State, without prejudice to the right to apply sanctions against nationals of that State not
resident within its territory.

(2) Designation ol the Covenant-breaking State.

The idea expressed in Resolution No. 4 of 1921, namely : " It is the duty of each Member
of the League to decide for itself whether a breach of the Covenant has been committed. The
fulfilment of their duties under Article 16 is required for Members of the League by the express
terms of the Covenant and they cannot neglect them without breach of their Treaty obliga-
tions ", represents the doctrine that is generally accepted to-day.

The need has, however, been recognised of intervention by-the League organs to enable
States to form a joint opinion. The suggestion first put forward was that there should be a
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definite decision by the Council in the form, for instance, of an opinion. In this connection
consideration was given to the conditions for voting on the decision. It was proposed that the
votes of the parties should be explicitly excluded, or that the majority rule should be formally
adopted (in the opinion of some, the decision does not require unanimity). There is one
solution that permits of.achieving the object in view while doing away with the difficulties
in regard to voting and at the same time fully respecting the principle enunciated above. That
solution is to permit Governments to express themselves individually in the Council and,
if it so happens, in the Assembly, after having, if necessary, carried out a collective preliminary
JAvestigation.

(3) Definition of the Aggressor.

The definition of the aggressor is a very important guestion, on which opinions are divided.
It would seem difficult at present to agree on a definition. The discussions in the Committee
will show, however, whether it is nevertheless possible to reach a conclusion that could be
inserted in a resolution.

(4) Application of Sanctions.

(a) In the case of sanctions other than military sanctions the Covenant makes no
provision for intervention by the League organs. But as soon as it was realised that economic
and financial sanctions would not be immediately enforced in their entirety, the need was
felt of some body to regulate and co-ordinate the application of these measures. The Assembly
in 1921 entrusted the task to the Council. In 1935, on the other hand, this function was carried
out by a special independent Committee set up as the result of a recommendation of the
Assembly.

At this stage of the proceedings it is doubtless not expedient to express an opinion as to the
value of the two methods. The fact should, however, be stressed that, if it is to be practical, the
method adopted should be such as to avoid the disadvantages attaching to the rule of
unanimity.

(b) As regards military sanctions, the Covenant makes it incumbent on the Council to
recommend these, whereas there is no such provision in the case of economic sanctions. But,
from the fact that it has been held that sanctions other than military sanctions should not
necessarily be applied immediately and in their entirety, it follows, a fortiori, that the application
of military sanctions may be deferred. The question has been raised whether the rule of
unanimity laid down in Article 5 prevents the Council from adopting the recommendationmentioned in paragraph 2 of Art icle 16 without counting the votes of the parties when
establishing unanimity, which vould in practice prevent the Council from reaching a decision.
Be it noted, moreover, that there is nothing apparently to prevent a co-ordination organ other
than the Council from dealing with the application of these sanctions.

(c) Separate mention should be made of a special measure which can be taken in appli-
cation of paragraph 1 of Article 16, namely, a blockade. In so far as this is applied to foreign
vessels, outside the territory of the State enforcing it, it will have the effect of exercising
constraint vis-h-vis third parties in relation to sanctions. In view of the non-universality of
the League of Nations, this kind of blockade has appeared to be of little practical value and
has been given little consideration.

(5) Mutual Support.

The interpretative resolution might take account of the principle of mutual support,
which has been embodied in the Covenant itself.

Article 16 contemplates three possibilities.
First, it may be necessary to minimise the losses and inconvenience resulting from the

application of economic sanctions..)
Secondly, Members will have to give one another mutual support in resisting any special

measure directed against one of them by the covenant-breaking State. It will be recalled that
in 1936 the United Kingdom Gorernment raised the question of mutual support in the event of
special military. measures being directed against a Member by the covenant-breaking State ;
the United Kingdom Government enquired, in particular, what exactly would be the nature
of such assistance.

Thirdly, paragraph 3 of Article 16 provides that Members of the League shall take the
necessary steps " to afford passage through their territory to the forces of any of the Members
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of the League which are co-operating to protect the covenants of the League ". It may be
asked what this obligation amounts to, and whether a distinction should not be made between
the case of mere transit through the territory and the case of the entry of troops resulting in
military operations within the territory of the State which is asked to afford passage.

(6) Miscellaneous Sanctions.

Apart from the economic and financial sanctions contemplated in paragraph I of Article 16
and the military sanctions contemplated in paragraph 2, there are various other sanctions which
it may be well to review, although this enumeration is not intended to be exhaustive.

There are, for instance, the following procedures :
(a) The interruption of diplomatic and consular relations already referred to in

Resolutions Nos. 11 and 12 of 1921.
(b) The non-recognition of territorial acquisitions brought about by force. This principle

does not appear in the Covenant, but several Members of the League of Nations have accepted
it by becoming parties to the Argentine Anti-War Treaty of 1933. Furthermore, the Assembly
confirmed the principle on March 11th, 1932, in connection with the Sino-Japanese dispute.

(c) Financial assistance to a State which is the ' ictim of aggression. Such assistance is
contemplated by the Convention on Financial Assistance of October 2nd, 1930, which has not
yet come into force.

(d) Exclusion from the League. This is contemplated by paragraph 4 of Article 16 as a
measure to be taken against any Member which has, generally speaking, violated any covenant
of the League. It might be applied in the case of Covenant-breaking mentioned in paragraph 1
of Article 16.

(7) Regional Security Treaties.

A report on this question, which is linked up with that of the application of Article 16 in
general, has been submitted to the Committee.

(8) Aggression by Non-member States.

Article 17, which deals with the case of a dispute between two States of which one only is
a Member of the League of Nations, is necessary to supplement Article 16. At the present
time, when certain large States are outside the League of Nations, the hypothesis mentioned
in Article 17 is of considerable importance. It would, however, seem premature to deal with the
problem before the Committee has examined all the reports which are to be submitted to it.

(9) National Preparation.

Will it be necessary to revert to the point raised in Resolution No. 19 of 1921, in which the
Assembly recalled the fact that Governments should take the necessary preparatory measures
above all of a legislative character, to enable them to enforce at short notice the necessary
measures of economic pressure ? When in 1935, in the Italo-Ethiopian conflict, the
Co-ordination Committee made proposals relating to sanctions, effect had been given to therecommendation of 1921 in a few countries only. It was found possible, however, to put
sanctions into operation in the majority of countries within a fairly short period. It is clear,
moreover, from the lessons of experience that the measures to be taken may be so different that
the only way of conferring on Governments the authority they may require would be to invest
the Executive with general powers to adopt the necessary economic and financial measures to
put sanctions into force. The Committee will no doubt be of opinion that it is not necessary for
it to examine the pr6blems of municipal public law which the application of Article 16 raises in
the different countries. Nevertheless, it will perhaps wish to recall the principle of international
law which stipulates that States must put themselves in a position to carry out scrupulously the
international obligations to which they have subscribed and that they cannot allege the
inadequacy of their own public law as a reason for disclaiming their responsibility.
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FOURTH MEETING (PUBLIC)

Held on Monday, September x9th, z938, at 6 p.m.

President: Mr. JORDAN.

The Members of the Council were represented as follows:

Belgium:
Bolivia:
United Kingdom o/ Great Britain

and Northern Ireland:
China:
Ecuador:
France:
Iran:
Italy:
Latvia:
New Zealand:
Peru:
Poland:
Roumania:
Sweden:
Union o/ Soviet Socialist Republics:

Count CARTON DE W ART.
M. CosTA DU RELS.

Mr. BUTLER.
M. Wellington Koo.
M. QUEVEDO.
M. PAuL-BONCOUR.
M. AALAM.

M. MUNTERS.
Mr. JORDAN.
M. GARCfA-CALDER6N.

M. CRETZIANO.
M. SANDLER.
M. SOURITZ, later M. LITVINOFF.

Secretary- General: M. J. AVENOL.

Appeal by the Chinese Government.

M. Wellington Koo. - Since Japan began her armed invasion of China fourteen months ago,
the Chinese Government has made an earnest appeal to the Council at every one of its sessions
to take effective action to deal with the Japanese aggression. This is the fourth time that, in
the name of my Government, I bring up the same question....

[Sept. 30, 1938]
Appeal by the Chinese Government (continuation).

The PRESIDENT.- On'September I9th, 1938;- the Council, in view of the appeal made by the
Chinese Government to the League of Nations under Article 17 of the Covenant, decided to send
to the Japanese Government the invitation provided for in the first paragraph of that article.
The Japanese Government replied on September 22nd that it could not accept the Council's
invitation Annex 1726, Communication No. II, page 988).

In these circumstances, the Members of the Council have had an exchange of views and have
prepared a report, which I have the honour to lay before the Council:
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Six. The report of the Far-East Advisory Committee, adopted by the Assembly on
October 6th, 1937 states ' that the military operations carried on by Japan against China by
land, sea and air . . . can be justified neither on the basis of existing legal instruments nor
on that of the right of self-defence, and that (they are) in contravention of Japan's obligations
under the Nine-Power Treaty of February 6th, 1922, and under the Pact of Paris of August 27th,
X928 '.

.2. The Japanese Government, having been invited, under Article I7, paragraph i, of the
Covenant, to comply with the obligations devolving upon the Members of the League for the
settlement of their disputes, has declined this invitation.

. 3. Although, in conformity with established practice, it is, in principle, for the Members
of the League to appreciate in each particular case whether the conditions required for
the application of Article 16 and Article X7, paragraph 3, are fulfilled, in the special case now before
the Council, the military operations in which Japan is engaged in China have already been found
by the Assembly to be illicit, as mentioned above, and the Assembly's finding retains its full force.

. 4. In view of Japan's refusal of the invitation extended to her, the provisions of Article 16
are, under Article 17, paragraph 3, applicable in present conditions, and the Members of the League
are entitled, not only to act as before on !he basis of the said finding, but also to adopt individually
the measures provided for in Article 16.

- 5. As regards co-ordinated action in carrying out such measures, it is evident, from the
experience of the past, that all elements of co-operation which are necessary are not yet assured.

'6. The Assembly, by its resolution of October 6th, 1937, assured China of its moral support,
and recommended that Members of the League 'should refrain from taking any action which
might have the effect of weakening China's poN er of resistance and thus of increasing her difficulties
in the present conflict, and should also consider hbw far they can individually extend aid to China'.

'Referring more particularly to this resolution, the Coufncil, on May 14th, 1938 earnestly
urged Members of the League I to do their utmost to give effect to the recommendations contained
in previous resolutions of the Assembly and Council . . . and to take into serious and
sympathetic consideration requests they may receive from the Chinese Government in conformity
with the said resolutions'.

"7. Although the co-ordination of the measures that have been, or may be, taken by
Governments cannot yet be considered, the fact none the less remains that China, in her heroic
struggle against the invader, has a right to the sympathy and aid of the other Members of the
League. The grave international tension that has developed in another part of the world cannot
make them forget either the sufferings of the Chinese people, or their duty of doing nothing that
might weaken China's power of resistance, or; their undertaking to consider how far they can
individually extend aid to China."

M. Wellington Koo. - It is no secret to my colleagues on the Council that the proposed
report, in the drafting of which I had the honour to take part, is not entirely satisfactory to my
Government. Viewed in the light of paragraph 4 of the report, it may be considered to mark a
step forward.

I regret, nevertheless, that the Council finds it difficult in the existing circumstances, in
the absence of all the necessary elements of co-operation, to take steps at the present moment to
bring about a co-ordinated action on the part of the Member States in carrying out the provisions
of Article 16 of the Covenant. But this temporary situation, in the view of the Chinese Government,
cannot and does not in any way affect the validity of the said provisions.

The Chinese Government earnestly hopes that the necessary elements of co-operation may
soon be assured for the work of co-ordination to be undertaken and that, meanwhile, the Member
States will do their utmost to carry out individually the provisions of Article I6. In taking such
action, the Member States ill indeed be doing what they are entitled to do under the Covenant
towards the aggressor no less than fulfilling a duty towards another Member State, victim of the
aggression.

With this hope, and reserving the right of my Government to ask for the adoption at a later
date of measures of co-ordination, I accept the report in the name of my Government. I wish
to add that my acceptance of the report is also subject to the understanding that the Council
remains seized-of the appeal of the Chinese G6vernment.

At the same time, I wish to make it clear that, in accepting the report, I have no intention
of renouncing the repeated request of my Government to the Council to implement the earlier
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resolutions of the Assembly and the Council, by adopting concrete measures of aid to China and
those tending to restrain the aggression. Nor can I refrain from calling the Council's attention
again to the request to adopt, for humanitarian considerations, effective measures to deter the
continued resort by the Japanese armed forces to the use of toxic gases and to the indiscriminate
bombing of the Chinese civilian population and non-military objectives. "

On the first of the two questions, the Council has before it a draft resolution. I shall presently
make a statement on that subject.

As regards the question of the illegal bombing from the air by Japanese aircraft in China,
I propose to make a declaration when the following item on the agenda--" Protection of Civilian
Populations against Bombing from the Air in Case of War "-is taken up for consideration.

Mr. BUTLER. - I have listened with care to the observations of the representative of China,
who has expressed the point of view of his Government. The view of His Majesty's Government
in the United Kingdom is that it accepts the position as set out in the report.

As Lord Halifax said at the May meeting of the Couneilk )His Majesty's Government has done
its best, within the limits imposed upon it by the situation, to fulfil its obligations under the
resolutions adopted by the Assembly and the Couricil in regard to the situation in the Far East.

His Majesty's Government will continue, as it has done in the past, to give serious and
sympathetic consideration to any requests it may receive from the Chinese Government in
conformity with these resolutions.

M. WESTMAN. - The report which the President has just read confirms the established
practice under which it is, in principle, for the various Members of the League to appreciate
in each particular case whether the conditions requlired for the application of Article 17, para-
graph 3, are fulfilled. The report further recalls that, in October 1937, the League Assembly
had already placed on record the illegal character of the military operations conducted by Japan
in China, and that this finding of the Assembly retains its full force.

In drawing attention to these particular conditions, I can support the finding contained
in the report-namely, that, in view of Japan's refusal of the invitation extended to her, the
provisions of Article 16 are applicable in present conditions, and the Members of the League of
Nations are entitled, not only to act as before on the basis of the said finding, but also to adopt
individually the measures provided for in Article 16.

In this connection, I wish to recall, in order to avoid any ambiguity as to Sweden's attitude,
the declarations made during the present session of the Assembly by M. Sandier the first delegate
of Sweden, regarding the non-obligatory character of the sanctions provided for in Article i6
of the Covenant, and regarding the guiding-lines which the Swedish Government has laid down
for the conduct of its foreign policy.

Subject to those observations, I shall vote for the report laid before us.

M. BOURQUIN. - In voting for the report submitted to us, I wish to express my deep sympathy
for the Chinese nation in the trials which it is undergoing, and which it is bearing so bravely.

There is no further need to affirm the illicit character of the military operations from which
China is at present suffering, since the Assembly recognised this last year.

In these circumstances, the refusal of the Tokio Government to accept the invitation recently
extended to it places us in the hypothesis envisaged in Article 17, paragraph 3, of the Covenant.
The Council can take note of this situation without conflicting with the established practice under
which it is for the Members of the League to appreciate in each particular case whether the
conditions for the application of the measures laid down in Article I6 and Article 17, paragraph 3,
of the Covenant are fulfilled.

The report explicitly states that the above practice is in no way questioned. My Govern-
ment is therefore able to accept the text before us. As regards the measures which the Members
of the League are entitled to take individually under Article i6 and Article 17, paragraph 3,
of the Covenant, I shall merely recall the statements made on several occasions by the repre-
sentatives of Belgium, both in the Assembly and in the Committee of Twenty-eight, as to the
scope of those articles.

M. FELDMANS. - The Latvian delegation accepts the report and, in particular, paragraph 4
thereof, in the light of the declaration made by its first delegate at the Assembly meeting on
September r9th , 1938, regarding Article i6 of the Covenant.

M. PAUL-BoNcOUR. - I have no observations or reservations to make in regard to the report
submitted to us, and which reproduces faithfully and equitably the various opinioniexpressed
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during our exchange of views. That exchange of viewswas all the more important since; although
unanimous on the particular- matter referred to us, some of our colleagues were concerned, and
rightly so, as is always the case in such circumstances, about the precedents which might thus be
created and the new significance which might be attached to specially important articles of the
Covenant of the League of Nations.

Before voting, I would like the representative of China to realise that he is not the only one
who feels that the report is not entirely what we might have wished it to be. We appreciate-I,
at least, do-the comprehension which he has shown, and the way in which he has reconciled his
duty as representative of a country which, as we know, is struggling against aggression, with the
limitations placed on our possibilities of action at present.

M. LITV1NOFF. - I wish to assure the representative of China of the sympathy and under-
standing which we have for his statement that he is not quite satisfied with the report. I agree
with him that it is not what China had a right to expect from the League of Nations. Such a
report certainly can neither deter aggressors nor stop aggression. It is the more unfortunate
that we have to limit ourselves to such modest recommendations at a time when, outside the
League, much is being done to encourage aggression and to assure its success.

The Government of the Union of Soviet Socialist Republics, for its part, would be quite
prepared to go further than this report and to take part in- the fulfilment by the League of its
whole duty. The individual measures prescribed under Article I6 cannot do much in the way
of stopping aggression. Such measures can only be effective when they are co-ordinated and
taken collectively. My Government would be quite ready to take part in such" co-ordination, but
since other Governments do not feel the same way, we are compelled to vote the report.

Mr. CAMPBELL. - Since the acquiescence of Members of the Council in this compromise
report is being formally expressed and in part qualified, may I say, on behalf of the New Zealand
Government, that our acceptance of it is qualified only by sincere regret that the terms of the
Covenant are not being collectively applied without qualification, in conditions about which there
is unfortunately no room for doubt.

M. HENRiQUEZ-UREfiA. - I shall confine myself to expressing my country's sincere sympathy
with China, and to stating that I accept unreservedly the report that has just been submitted.

The 'report was adopted.
*
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Document 35

[SEPTEMBER 16, 19381

- REPORT ON THE WORK OF THE
LEAGUE OF NATIONS IN 1937/38
CONTINUATION OF THE DISCUSSION

The President. - The next item on the agenda
is the continuation of the general discussion
on the Report on the Work of the League of
Nations in' 1937/38 (documents A.6.1938
(Ser.L.o.N.P. 193B.4,) and A.6(a).1938 (Se.
L.o.N.P. 1938.5)).

Earl De La Warr, first delegate of the United
Kingdom, will address the Assembly.

Earl De La Warr (United Kingdom).

The most important item on our agenda at
this Assembly is that dealing with the application
of the principles of the Covenant. It is therefore
fitting that I should devote some time to that
subject.

This item figures on our agenda as the result
of the receipt from the Committee appointed
by the 1936 Assembly of its report. Attached
to the report are the texts of various declarations
made by members of the Committee. These
declarations are of such importance from the
point of view of the future of the League that
they demand the most careful consideration.

I think we may well ask ourselves what is
the situation with which we are faced to-day.
The plain fact is that the League, amongst
other reasons because of certain secessions
and above all because of the continued increase
of vast armaments, is faced with a position never
contemplated by the framers of the Covenant,
of which the balance has been thereby upset.
Let us examine for the moment certain aspects
of the Covenant and, in doing so, let us take
stock frankly of our failure to implement its
provisions.

We have perhaps tended to stress Article 16,
the so-called - sanctions article ", at the expense
of those provisions which were devised for the
pacific settlement of disputes and- for the
remedying of grievances. In consequence, the
Covenant has come to be regarded, not only
as mainly punitive in its objects, but as an
instrument for the indefinite maintenance of
the status quo, whereas its real essence lies in
the express recognition of the principle of
peacefu change and in the prohibition of any
resort to war until all means of pacific settlement,
including in particular some form of international.
arbitrament, have been exhausted.

In the articles of the Covenant which provide
for the peaceful settlement of disputes, we have
a piece of machinery which is flexible and
comprehensive and should be of real value. It
has not received the attention and the use which
it merits because, in our view, it has been
overshadowed by the so-called coercive clauses
of the Covenant. Any enhancement of the
strength of this machinery would be welcomed
by His Majesty's Government in the United
Kingdom.

A very important part of this system is the
Permanent Court of International Justice, and
I would venture to recall that the appointments
of the judges of the Court expire on December
31st next and that, in September following,the Council and the Assembly will be called
upon to proceed to a new election, while,between then and now, the nomination of
candidates by the national groups will have to
take place. Under the Statute, the Court
is to be composed of " a body of independent
judges, elected regardless of their; nationality
from amongst persons of high moral character,
who possess the qualifications required in their
respective countries for appointment to the
highest judicial offices '. Now these are high
qualifications and it is, I venture to think,
extremely important that they should be borne
constantly in mind by all of us when nominating
and electing the new Court, so that it may be
composed of judges who, by their independence
and integrity, their judicial and legal experience,
and, I may perhaps add, their physical and
mental vigour, will be fully qualified to uphold
the authority and prestige of this most important
institution.

A great number of the States represented here
to-day hesitate before continuing to accept
obligations that may involve them in disputes
in which what they conceive to be their own
immediate interests are not at stake. They have
made it clear that, in the present situation of
the world and of the League, they regard the
system of sanctions as being in fact suspended.
Others have, tacitly or openly, recognised the
attenuation of the obligations laid on Member
States by the Covenant in respect of collective
action. Faced with this situation, it is for the
Assembly to decide what it should do.

It seems clear to the Government which I
have the honour to represent that an honest
avowal of the limitations of the League and
the re-examination of the original intention
of its founders would haye the effect of putting
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it on a sounder basis ana of actually increasing
its authority and usefulness as an instrument of
peace. It was no doubt in this spirit that
a number of our fellow members who recently
met at Copenhagen issued their joint commu-
niqui on July 24th, 1938. The deliberations
of those Powers have been followed with the
greatest interest by all Members of the League,
not only for their intrinsic importance in
connection with this particular question, but
also because those Powers have never wavered
in their support of the League as the practical
embodiment of the ideal of international
co-operation.

Let rr now, in the same spirit, explain as
briefly as I can the suggestions of His Majesty's
Government in the United Kingdom for dealing
with the main aspects of the problem that is
before us. I might preface my remarks by
saying first that there are certain principles on
which this League was founded, set out in
the Preamble to the Covenant, on which it is
impossible for us to compromise. To these
principles we stand pledged, and we are bound
at all times to do everything in our power that
they may win acceptance. Secondly, I wish to
express the firm conviction that the situation
in which the League of Nations now finds itself,
though one of extreme difficulty, is not
permanent, and there is no question, therefore,
of our considering any modification of the
juridical basis of this institution.

If there is one thing on which I would expect
complete unanimity in the Assembly it is that
there is nothing essentially wrong with the
Covenant. It enshrines ideals which we all
hold and we would gladly see the day approach
on which they might be realised. In the
meantime, however, the Assembly should
recognise frankly the actual situation as regards
the so-called coercive clauses of the Covenant.
The manner in which this recognition should be
accorded by the Assembly will be a matter for
discussion in the appropriate Committee, where
His Majesty's Government in the United
Kingdom will be ready to make clear its attitude.
His Majesty's Government ventures to hope
that as many other States Members as possible
will also be prepared to declare their views.

The view of the United Kingdom Government
is that the circumstances in which occasion
for international action will arise and the
possibility and nature of the action to be taken
cannot be determined in advance and that each
case must be considered on its merits. Thus,
even in a case where a breach of the Covenant
has-been established in accordance with the
usual procedure, there would, in the view of
His Majesty's Government in the United
Kingdom, be no automatic obligation to apply
either economic or military sanctions. There
would, however, be a general obligation to
consider, in consultation with the other Members,
whether, and if so how far, they were able to
apply the measures provided in Article z6 and
what steps, if any, they could take in common

to render aid to the victim of such a breach
of the Covenant. In the course of such
consultation, each State would be the judge of
the extent to which its own position would allow
it to participate in any measure that might be
proposed and, in doing so, it would no doubt
be influenced by the extent to which other
States were prepared to act.

I should add, however, that, in reaching this
conclusion, His Majesty's Government wishes
to make it clear that it regards it as of essential
importance for the future of the League to
preserve intact the principle that aggression
against a Member of the League is a matter of
concern to all Members, and not one as to which
they are entitled to adopt an attitude of
indifference.

There are two further proposals to which the
Assembly might usefully turn its attention.
These proposals have been put before us
previously by the United Kingdom,\ and I
need do no more than refer to them briefly.
His Majesty's Government considers that, by
some modification or adaptation of the unanimity
rule in its application to the first part of Article
ii of the Covenant, the League would be enabled'
to intervene effectively sooner than is now to
be expected in any dispute that may arise.
It is potentially of great importance that, at
the earliest possible moment in any dispute,
not only the parties thereto, but also all Member.
of the League should know where they stand.

The second proposal is one dealing with the
Covenant as a whole. It has been a cause of
some misgiving in the past that.the Covenant
ihould be identified so closely with the Treaties
of Peace concluded after the European war.
It is clear, of course, that, as many States who
were not signatories to these Treaties are Members
of the League, the Covenant has in fact always
had a separate and independent existence.

His Majesty's Government in the United
Kingdom would be in favour of effect being
given to the recommendations of the report on
this subject by the Committee of Jurists that
was appointed by the last Assembly(

In conclusion, perhaps I might be allowed to
make one or two observations of a more general
character. The League was created in conse-
quence of a war which came near to destroying
the foundations on which our civilisation had
been built. The inspiration from which it
sprang was the hope of strengthening those
foundations, and, through the establishment
of mutual confidence and security among
nations, of increasing the prosperity, the well-
being, and ultimately the happiness of mankind.
We have come up against difficulties and
disappointments but, in my view, the human
race will indeed have become a poor thing if,
after barely twenty years of trying, it should
become disheartened in this enterprise.

It has taken centuries to build up even such
civilisation as we possess to-day, and our gains
can only be consolidated by courage and
persistence that take but passing account of



408 Enforcing International Law

what can happen in a decade. Progress is
difficult, retrogression, reversion to type, is
fatally easy, and for all our prowess in the arts
and sciences, we are constantly and painfully
aware of how frail is the barrier between society
on the one hand and disruption on the other.
Midway between these stands the League of
Nations, which it is the firm intention of the
Government which I have the honour to
represent to preserve. We can and we must all
face courageously the fact that its defenders have
made mistakes in the past, sometimes being
too rigid in a strict adherence to the status
quo, sometimes over-optimistic, and at others
lacking in courage. After all, the League is a
human institution and can never be better than
the nations and the human beings who compose
it.

But the mistakes we may have made, either
individually or collectively, are no excuse for
attempting to deceive ourselves that the world
can exist without the machinery of co-operation.
Neither neglect of it nor misuse of it can'get
away from the simple fact that, if the League
did not exist to-day, statesmen would be seeking
means of constructing a league. Individuals,
nations-indeed, all human institutions-have
dark moments in their lives. Those are frequently
the great moments, when we are tested and
can prove our real worth and the belief that
must be in ourselves.

These are dark days, not only for the League,
but for the whole human race. We have only
to read a daily paper or listen to a news broadcast
to feel that the world has gone both mad and
bestial. Sanity, honour and courage are at a
discount, and we are too often told by those
who call themselves realists that nothing can
be done about it. The task that lies before our
generation is to re-create a belief in the things
that make life worth while and to prove that
we are not indeed so hopeless or so helpless. We
must do so, not only in the name of idealism
but in the name of realism itself. For idealism
can only live if it can in fact be made real-if
it can stand up to the challenge of facts and of
circumstances and deal with the depths as well
as the heights of human nature--and realism
is only what it claims to be if it recognises the
essential reality of those moral forces and of
those hopes that enter into the life of every
man and every nation worthy of the name.

Here, at this Assembly, we are discussing the
constitution of the League and its contribution
to the future in both the political and the
economic fields. In doing so, we hive had to
make certain concessions to unpleasant facts.
I hope and trust that, in years to come, when we
look back on our work this year, we shall see
it not as a year of retreat but as a year in which
we prepared the way for yet further advances
by the very recognition of those facts with
which we must deal and of those difficulties
that we must overcome if the word "civilisation"
is to continue to have a meaning ...

M. Koht (Norway) : . .

If we try to find the underlying reasons for
the helplessness of the League in the service
of international peace, we shall come back
in the end to the essential principle governing
the social and political structure of the nations
which at present lead the world. Those nations
are governed by fundamental laws which come
into conflict when their vital energy seeks a
field for expansion. These are general laws
which hold good in the case both of small and
great nations; but it is a mere statement of
fact, and not necessarily a reproach, to point
out that it is chiefly the great Powers which
decide the form that the conflicts between
national interests which arise from day to day
shall assume. There should be no attempt to
hide the incontrovertible fact that considerations
of economic and political advantage, of secirity
of expansion, of alliance and mutual assistance,
have led the great Powers to direct their policy
in such a way as to* hamper the common
measures contemplated against aggression.

These various considerations have played
their part in and had their effect upon all the
crises of recent years, and there is no doubt
that they have largely contributed to the
repeated defeats which the League has
sustained.

The League is not in a position to exert any
higher authority than that which its Members
as a whole allow and, at a time when some of
the most important of those Members are
absent, the work of the League is necessarily
undermined. The result has been, on the one
hand, a widespread scepticism regarding the
League's efficiency as a political instrument
in the service of peace, which has been especially
marked in the case of the small nations, and,
on the other hand, the partial dissolution of
the League itself.

To-day, we have to face the fact that, although
the number of nations still belonging to the
League remains very great, our organisation
nevertheless falls too far short of the univer-
sality at which we should be aiming, and we
must be prepared to see this position remain
unchanged for a considerable time--at any
rate, if the League maintains its political
claims.

The present situation will inevitably lead
to two important practical consequences :
the first is that the League, since it cannot
count upon the co-operation of all the great
nations, is unable effectively to employ the
coercive measures provided for in Article I6
of the Covenant; the second is the almost
complete return to the policy of opposing
alliances, dictated either by considerations of
power or by those of social ideologies.

These two consequences have transformed
the collective security contemplated by the
Covenant into a collective insecurity, which is
painfully obvious to all the nations, but
especially so to those smaller States which are
not in a position to hold their own in the
universal armaments race now in progress.

There is no need for me here to trace .the
development of the smaller nations' policy
on League matters, which is taking a more
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and more definite shape, especially with regard
to the application of sanctions. This was first
expressed in the cotnmuni.ud published on July
"tst, 1936, by seven different Ministers for
Foreign Affairs assembled at Geneva. That
communiqui was followed by declarations and
resolutions by the Governments or Parlia-
ments of a certain number of countries, all
of which were made with the object of clearly
definin g their attitude in regard to certain
obligations which bad become dangerous rather
than reassuring. Here I propose to quote only
what was said and voted by the political
leaders of Norway.

When I made a statement on foreign affairs
in the Norwegian Storting on June 24th, 1937,
I included therein a clear statement as to the
strictly peaceful policy of my country and
our attitude regarding Article x6 of the Covenant.
I used the following words :

"Norway does not regard herself as being
under the obligation to participate in military
sanctions or in warlike measures against a
disturber of the peace. Article 16 leaves
each State free to decide for itself whether
it wishes to participate in such measures,
and Norway is determined to remain the
mistress of her own decisions in this matter.
I doubt whether the Norwegian people
would ever wish to enter a war if they could
remain outside it.
" As regards the obligation which all

States Members of the League have assumed
under Article 16, to allow passage through
their territory to armed forces intended to
oppose an aggressor, it must be made clear
that such passage could never take place
without a special authorisation by the
Norwegian Government. The Government
would have to take into consideration whether
the conditions prescribed for such a passage
did, in fact, exist.
" The consent of the constitutional organs

of Norway is also necessary for the appli-
cation of economic sanctions. The Storting
will remember that, in 1935, when sanctions
against Italy were under consideration,
special decrees had to be promulgated, and
each State has the duty and the right to
decide for itself whether such sanctions shall
be applied.
" Norway will certainly always be prepared

to carry out her. obligations -under the
Covenant, but she has the right to decide
for herself whether such obligations arise at
any given moment."

M. Komaruicki (Poland) .

Since the League of Nations has moved
farther and farther away from the ideal of
universality, and since, for a period the length
of which we cannot at present foresee, it has
ceased to be an organisation of States which,
can hope to take decisions having a general
application, greater flexibility has in fact been

imparted to- the Covenant by the practice
followed by the League of Nations when
confronted with major international disputes.

In the particular case of Article i6 of the
Covenant, the attitude Df the Polish Govern-
ment has already been clearly defined before
the Committee of Twenty-eight, where, on
January 31st this year, I had the honour to
make the following statement :

" Bearing in mind the lessons of recent
experience, we must acknowledge that certain
provisions of the Covenant cannot be auto-
matically put into force, and that, in these
circumstances, it must be left to the judgment
of the Members of the League in each
particular case whether, and to what extent,
they can apply those provisions in a manner
which is effective and useful to the cause
of peace."

My Government's point of view coincides
with that of several Powers which have defined
their views in the joint declaration recently
made at Copenhagen. • My Government agrees
with those Powers that it has the sovereign right
to determine the attitude which it must adopt
in each international situation as regards the
application of Article i6 of the Covenant.

In the matter of the general operation of
the Covenant, the Polish Government considers
that the principle of unanimity should be fully
5afeguarded, for this principle constitutes the
most reliable guarantee of the legitimate
interests of Members of the League of Nations,
which must remain an organisation of sovereign
States, free to take their own decisions.

The constitutional crisis of the League of
Nations with which we are concerned cannot
be solved, in present political conditions, by
juridical means. The atmosphere is not propi-
tious to legal discussions. The League of
Nations will, therefore, have to live provi-
sionally under a modus vivendi based on the
political declarations made during this
Assembly, clearly defining the extent of the
international responsibilities which States
Members are prepared to assume.

The President. - His Excellency, M. Welling-
ton Koo, first delegate of China, will address
the Assembly.

M. Wellington Koo (China). - In this hour of
Europe's acute crisis, I know many of you
have your minds preoccupied by the serious
events near at hand. But, as the first delegate
of China, it is my duty to address the Assembly
on the grave situation in the Far East. I feel
my task is the more imperative because the
present situation in Europe is not unconnected
with the war of aggression which has been
allowed to continue in Asia. ...

[SEPTEMBER 21, 19381
The President. - M. Maxime Litvinoff, first

delegate of the Union of Soviet Socialist
Republics, will address the Assembly.
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M. Litvinoff (Union of Soviet Socialist
Republics) .- The subject before us is the annual
report of the Secretary-General on the League's
work during the past twelve months. Quite
naturally and rightly, however, the speakers so
far have dealt, not with what the League has
done during this year, but with what it has not
done this year or in previous years. Evidently
everyone recognises that the League of Nations
was not set up for the activity recounted in the
report presented by the League's Secretary-
General.

It must not be forgotten that the League
was created as a reaction to the world 'war
and its countless horrors; that its object
was to make that the last war, to safeguard
all nations against aggression, and to replace
the system of military alliances by the collective
organisation of assistance to the victim of
aggression. In this sphere the League has done
nothing. Two States-Ethiopia and Austria-
have lost their independent existence in
consequence of violent aggression. A third
State, China, is now a victim of aggression
and foreign invasion for the second time in
seven years, and a fourth State, Spain, is in
the third year of a sanguinary war, owing to
the armed intervention of two aggressors in
its internal affairs. The League of Nations has
not carried out its obligations to these States.

At the present time, a fifth State, Czecho-
slovakia, is suffering interference in its internal
affairs at the hands of a neighbouring State,
and is publicly and loudly menaced with attack.
One of the oldest, most cultured, most hard-
working of European peoples, which acquired
its independence as a State after centuries of
oppression, to-day or to-morrow may decide to
take up arms in defence of that independence.

There are inside and outside the League
two tendencies, two conceptions of how best
to preserve peace. There exists an opinion
that when some State announces a foreign
policy based on aggression, on the violation
of other people's frontiers, on the violent
annexation of other people's possessions, on
the enslavement of other nations, on domination
over entire continents, the League of Nations
has not only the right, but also the duty of declar-
ing, loudly and clearly, that it has been-set up
to preserve universal peace; that it will not
permit the realisation of such a programme;
and that it will fight that programme by every
means at its disposal. Within the framework
of such declarations, individual Members of
the League can and must constitute special
groups for the joint defence of individual
sectors of the threatened peace front.

It is presumed that States which openly
denounce the principles underlying the League
Covenant and the Briand-Kellogg Pact, which
extol aggression and ridicule international
obligations, are inaccessible to persuasion or
argument-save the argument of force-and

that there is no room for bargaining or
compromise with them. They can be restrained
from carrying their evil designs into effect
only by a demonstration of the force which
they will encounter, should they make the
attempt.

Naturally, at the least attempt to carry out
aggression in practice, there should be brought
into play in appropriate measure, and according
to the capacities of each Member of the League,
the collective action provided by Article 16
of the Covenant. In other words, the aggressor
should be met with the programme laid down
by the League Covenant, resolutely, consistently
and without hesitation. Then the aggressor
himself will not be led into temptation, and peace
will be preserved by peaceful means.. There is, however, another conception, which
recommends as the height of human wisdom,
under cover of imagfinary pacifism, that the
aggressor be treated with consideration, and
his vanity be not wounded. It recommends
that conversations and negotiations be carried
on with him, that he be assured that no collective
action will be undertaken against him, and no
groups or blocs formed against him-even
though he himself enters into aggressive blocs
with other aggreisors -that compromise agree-
ments be concluded with him, and breaches of
those very agreements overlooked ; that his
demands, even the most illegal, be fulfilled ;
that journeys be undertaken, if necessary, to
receive his dictates and ultimatums; that the
vital interests of one State or another be
sacrificed to him; and that, if possible, no
question of his activity be raised at the League
of Nations-because the aggressor does not like
that, takes'offence, sulks. Unfortunately, this
is just the policy that so far has been pursued
towards the aggressors ; and it has had as its
consequence three wars, and threatens to bring
down on us a fourth. Four nations have already
been sacrificed, and a fifth is next on the list.

In view of such lamentable results of this
policy, we had the right to expect that there
would be recognition of its mistaken character,
and of the necessity of replacing it by some other
policy. Instead we have heard proposals here
to make the old policy permanent. Hitherto
the aggressor reckoned with the possible reaction
of the League of Nations, and showed a certain
hesitation in preparing his aggression, carrying
it out gradually and in proportion to his growing
certainty that there would be no reaction at
all. But now we are asked to reassure him
beforehand that he need fear nothing at the
hands of the League and that the League
henceforward will not apply to him either
military or even economic and financial sanctions.
At the very worst, he is threatened with moral
condemnation, and that, in all probability,
clothed in appropriately courteous diplomatic
forms. ...

Ts it not obviousm Tat t'e whole value of
Article 16 lies in its obligatory character, that
is, in the objective character of sanctions, which
enables every Member of the League to rely
on universal aid if it is attacked ? But if such
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aid is to depend on a separate decision in each
individual case, if assistance is to be granted
to some States and not to others, there can be
no question of a feeling of security. And who
will agree to make sacrifices and to grant
altruistic aid to another State, if the latter
declares beforehand that it is under no obligation
of reciprocity ? Will anyone pay premiums to
an insurance company if he is not guaranteed
the automatic payment of benefit in cases
provided beforehand, and if that payment
depends on the quite arbitrary decision of the
management of the company ?
* Yet we are flatly told that every Member of
the League is to judge for itself whether its
participation in sanctions coincides with its
interests. But to grant aid to another State in
one's own interests requires no League of Nations.
It was the practice long before the League
existed. Did not twenty-five States combat
the Central Empires during the world war

because their interests coincided ? Did not
.pre-var blocs and alliances serve-the same end
of the joint defence of their common interests
by groups of States ? But we were told that the
League of Nations was to put an end to the
system of private alliances and agreements,
and to replace them by the principles of collective
security, based on the common interest of all
peoples in the maintenance of peace I

I am not saying this at all in order to try to
convince those Governments and statesmen
who have adopted decisions reflected in some
of the speeches we have heard here. The
mistakenness and harmfulness of those decisions
for the whole of humanity, and first and foremost
for those States which have attempted to defend
them, will be shown by history. . ..
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